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SURFACE TRANSPORTATION RATEMAKING BILLS 


TUESDAY, APRIL 16, 1957 


Untrep States SENATE, 
CoMMITTEE ON INTERSTATE AND ForetgN CoMMERCE, 
SUBCOMMITTEE ON SurFrace TRANSPORTATION, 
Washington, D.C. 


The subcommittee met at 2 p. m., the Honorable George A. 
Smathers presiding. 

Senator Smatuers. The meeting will come to order. 

I might announce that these hearings of the Surface Transporta- 
tion Subcommittee are concerned with proposals to amend various 
sections of the Interstate Commerce Act that deal with ens 
policy. The bills before the subcommittee include proposals to amen: 
the act with respect to granting of free or reduced rates to Govern- 
ment, the long-and-short-haul clause, requirements for filing rates 
by contract carriers, and to provide civil liability for violations of 
the act by motor common carriers and freight forwarders. 

The subcommittee will also hear constructive testimony on the sub- 
ject of the railroad passenger service deficit, a problem of long stand- 
ing in the railroad industry. Although a solution may not be im- 
minent, the subcommittee wishes to explore positive suggestions deal- 
ing with this perplexing problem. 

The hearings will be concerned with these specific bills: 

1. S. 377 that proposes to establish finality of contracts under sec- 
tion 22 between the Government and common carriers subject to the 
Interstate Commerce Act; 

2. S. 378 to amend the Interstate Commerce Act to provide civil 
liability for violations of the act by motor common carriers and 
frieght forwarders ; 

3. S. 937 that would amend section 4 (1) of the Interstate Com- 
merce Act to eliminate necessity for prior ICC approval for publi- 
cation of rates over circuitous routes equivalent to going rates over 
direct routes ; 

4. S. 939 to amend section 22 of the Interstate Commerce Act to 
restrict granting of free or reduced rates to Government to periods 
of war or national emergency and to provide for finality of such con- 
tracts; and 

5. S. 943 which would amend section 218 (a) of the Interstate 
‘Commerce Act to require motor contract carriers to file actual instead 
of minimum rates with the ICC. 


ame members assigned to these hearings, Frank L. Barton and William L. 
‘Kohler. 
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2 SURFACE TRANSPORTATION RATEMAKING BILLS 


S. 937, S. 939, and 8.943 are bills introduced pursuant to the legis- 
lative recommendations of the Interstate Commerce Commission in 
its 70th annual report to the Congress. Earlier in the session the 
subcommittee considered bills dealing with the subject of safety 
and related matters as recommended by the Commission. They were 
already heard. 

Because of the large number of witnesses who wish to testify, I am 
requesting that each witness without exception make his oral statement 
brief and to the point. Additional material included in the statement 
should be filed in the record. 

For those wishing to file statements or supplemental material, the 
record will likewise be kept open a reasonable time after the hearings 
are closed. No doubt you understand that the request for brief oral 
statements is made in the interest of both the subcommittee and wit- 
nesses that are waiting to appear. 

I now offer for the record reports of the Comptroller General on S. 
377 and S. 939, reports of the Interstate Commerce Commission on 
S. 377 and S. 378, a report of the Department of Defense on S. 939, 
reports of the Department of Agriculture and the General Services 
Administration on S. 377, and a report from the General Services 
Administration on S. 939. 

Do you have them, Mr. Barton ? 

Mr. Barton. Yes; I have already given them to the reporter. 

(The reports and bills referred to + are as follows: ) 


[S. 377, 85th Cong., 1st sess.] 


A BILL To establish the finality of contracts between the Government and common 
earriers of passengers and freight subject to the Interstate Commerce Act 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That section 22 of the Interstate Commerce 
Act (49 U. S. C. 22) is amended (1) by inserting after the section designation 
the letter “(a)”, and (2) by adding at the end thereof the following: 

“(b) Notwithstanding any other provision of law, any rates, fares, and charges, 
and rules, regulations, and practices with respect to the transportation of per- 
sons or property for or on behalf of the United States by any common carrier 
subject to part I, II, III, or IV of this Act, offered, negotiated, or established 
under the provisions hereof by quotation or contract when accepted or agreed to 
by the Secretary of Defense, the Secretary of Agriculture, or the Administrator 
of the General Services Administration, or by any official or employee of the 
United States to whom either of them may delegate such authority, shall be con- 
clusively presumed to be just, reasonable, and otherwise lawful, and shall not 
be subject to attack, or reparation, 2 years after the date of such acceptance 
or agreement upon any grounds whatsoever except for actual fraud or deceit, or 
clerical mistake. Such rates, fares, or charges, and rules, regulations, or prac- 
tices, may be canceled or terminated upon not less than 90 days’ written notice 
by the United States or by any of the other parties thereto. 

“(c) Any such rates, fares, or charges, rules, regulations, or practices so made 
and accepted under the provisions hereof shall not be considered to have any 
bearing upon, or otherwise affect, the justness, reasonableness, or lawfulness of 
any rates, fares, or charges, or of any rules, regulations, or practices with respect 
to transportation services theretofore performed for, or on behalf of, the United 
States, nor shall the provisions of this section be construed as any indication 
that similar rates, fares, or charges or similar rules, regulations, or practices 
theretofore effective were or were not binding upon or enforceable against the 
United States.” 
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[S. 378, 85th Cong., 1st sess.] 


A BILL To amend the Interstate Commerce Act in order to provide civil liability for 
violations of such Act by common carriers by motor vehicle and freight forwarders. 


Be it enacted by the Senate and House of Representatives of the United States 
in Congress assembled, That section 204a of the Interstate Commerce Act is 
amended to read as follows: 


“REPARATION AWARDS: LIMITATION OF ACTIONS 


“Src. 204a. (a) In case any common carrier by motor vehicle subject to the 
provisions of this part shall do, cause to be done, or permit to be done any act, 
matter, or thing in this part prohibited or declared to be unlawful, or shall omit to 
do any act, matter, or thing in this part required to be done, such carrier shall be 
liable to the person or persons injured thereby for the full amount of damages 
sustained in consequence of any such violation, together with a reasonable coun- 
sel’s or attorney’s fee, to be fixed by the court in every case of recovery, which 
attorney’s fee shall be taxed and collected as part of the costs in the case. 

“(b) Any person or persons claiming to be damaged by any such carrier may 
either make complaint to the Commission or may bring suit in his or their own 
behalf for the recovery of the damages for which such carrier may be liable under 
the provisions of subsection (a), in any district court of the United States of 
competent jurisdiction; but such person or persons shall not have the right to 
pursue both of said remedies. 

“(e) If, after hearing on a complaint, the Commission shall determine that any 
party complainant is entitled to an award of damages under the provisions of this 
part for a violation thereof by any carrier, the Commission shall make an order 
directing the carrier to pay to the complainant the sum to which he is entitled 
on or before a day named. 

“(d) If such carrier does not comply with an order for the payment of money 
within the time limit in such order, the complainant, or any person for whose 
benefit such order was made, may file with the district court of the United States 
for the district in which he or it resides, or in which is located the principal 
operating office of such carrier, or in which such carrier operates, or in any State 
court of general jurisdiction having jurisdiction of the parties, a complaint setting 
forth briefly the causes for which he claims damages, and the order of the 
Commission in the premises. Such suit in the district court of the United States 
shall proceed in all respects like other civil suits for damages, except that on the 
trial of such suit the findings and order of the Commission shall be prima facie 
evidence of the facts therein stated, and except that the plaintiff shall not be liable 
for costs in the district court nor for costs at any subsequent stage of he proceed- 
ings unless they accrue upon his appeal. If the plaintiff shall finally prevail he 
shall be allowed a reasonable attorney’s fee, to be taxed and collected as a part of 
the costs of the suit. 

“(e) (1) (A) All actions at law by common carriers by motor vehicle sub- 
ject to the provisions of this part for the recovery of their charges, or any part 
thereof, shall be begun within two years from the time the cause of action accrues, 
and not after. 

“(B) All complaints against such carriers for the recovery of damages not 
based on overcharges shall be filed with the Commission within two years from 
the time the cause of action accrues, and not after, subject to subparagraph (D). 

“(C) For the recovery of overcharges action at law shall be begun or com- 
plaint filed with the Commission against such carriers within two years from the 
time the cause of action accrues, and not after, subject to subparagraph (D), 
except that if claim for the overcharge has been presented in writing to the 
carrier within the two-year period of limitation said period shall be extended 
to include six months from the time notice in writing is given by the carrier 
to the claimant of disallowance of the claim, or any part or parts thereof, specified 
in the notice. 

“(D) If on or before expiration of the two-year period of limitation in sub- 
paragraph (B) or the two-year period of limitation in subparagraph (C) a 
common carrier by motor vehicle subject to the provisions of this part begins 
action under subparagraph (A) for recovery of charges in respect of the same 
transportation service, or, without beginning action, collects charges in respect 
of that service, said period of limitation shall be extended to include ninety days 
from the time such action is begun or such charges are collected by the carrier, 
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“(2) The cause of action in respect of a shipment of property shall, for the 
purposes of this section, be deemed to accrue upon delivery or tender of delivery 
thereof by the carrier and not after. 

“(3) A complaint for the enforcement of an order of the Commission for the 
payment of money shall be filed in the district court or the State court within 
one year from the date of the order, and not after. 

“(4) The term ‘overcharges’ as used in this section means charges for trans- 
portation services in excess of those applicable thereto under the tariffs law- 
fully on file with the Commission. 

“(f) In such suits all parties in whose favor the Commission may have made 
an award of damages by a single order may be joined as plaintiffs, and all of 
the cariers parties to such order awarding such damages may be joined as de- 
fendants, and such suit may be maintained by such joint plaintiffs and against 
such joint defendants in any district where any one of such joint plaintiffs could 
maintain such suit against any one of such joint defendants; and service of 
process against any one of such defendants as may not be found in the district 
where the suit is brought may be made in any district where such defendant 
has his or its principal operating office. In case of such joint suit the recovery, 
if any, may be by judgment in favor of any one of such plaintiffs, against the 
defendant found to be liable to such plaintiff.” 5 
3 sme 2. Section 406a of the Interstate Commerce Act is amended to read as 

ollows: 
“REPARATION AWARDS; LIMITATION OF ACTIONS 


“Seo, 406a. (a) In ease any freight forwarder subject to the provisions of 
this part shall do, cause to be done, or permit to be done any act, matter, or 
thing in this part prohibited or declared to be unlawful, or shall omit to do any 
act, matter, or thing in this part required to be done, such freight forwarder 
shall be liable to the person or persons injured thereby for the full amount of 
damages sustained in consequence of any such violation, together with a 
reasonable counsel or attorney’s fee, to be fixed by the court in every case of 
recovery, which attorney’s fee shall be taxed and collected as part of the costs 
in the case. 

“(b) Any person or persons claiming to be damaged by any such freight for- 
warder may either make complaint to the Commission or may bring suit in his 
or their own behalf for the recovery of the damages for which such freight 
forwarder may be liable under the provisions of subsection (a), in any district 
court of the United States of competent jurisdiction ; but such person or persons 
shall not have the right to pursue both of said remedies. 

“(e) If, after hearing on a complaint, the Commission shall determine that any 
party complainant is entitled to an award of damages under the provisions of 
this part for a violation thereof by any freight forwarder, the Commission 
shall make an order directing the freight forwarder to pay to the complainant 
the sum to which he is entitled on or before a day named. 

“(d) If such freight forwarder does not comply with an order for the payment 
of money within the time limit in such order, the complainant, or any person 
for whose benefit such order was made, may file with the district court of the 
United States for the district in which he or it resides, or in which is located the 
principal operating office of such freight forwarder, or in which such freight 
forwarder operates, or in any State court of general jurisdiction having juris- 
diction of the parties, a complaint setting forth briefly the causes for which he 
claims damages, and the order of the Commission in the premises. Such suit 
in the district court of the United States shall proceed in all respects like other 
civil suits for damages, except that on the trial of such suit the findings and 
order of the Commission shall be prima facie evidence of the facts therein 
stated, and except that the plaintiff shall not be liable for costs in the district 
court nor for costs at any subsequent stage of the proceedings unless they 
accrue upon his appeal. If the plaintiff shall finally prevail, he shall be allowed 
a reasonable attorney’s fee, to be taxed and collected as a part of the costs of 
the suit. 

“(e) (1) (A) All actions at law by freight forwarders subject to the provisions 
of this part for the recovery of their charges, or any part thereof, shall be 
begun within two years from the time the cause of action accrues, and not after. 

“(B) All complaints against such freight forwarders for the recovery of 
damages not based on overcharges shall be filed with the Commission within 
two years from the time the cause of action accrues, and not after, subject to 
subparagraph (D). 
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“(C©) For the recovery of overcharges action at law shall be begun or com- 
plaint filed with the Commission against such freight forwarders within two 
years from the time the cause of action accrues, and not after, subject to sub- 
paragraph (D), except that if claim for the overcharge has been presented in 
writing to the freight forwarder within the two-year period of limitation said 
period shall be extended to include six months from the time notice in writing 
is given by the freight forwarder to the claimant of disallowance of the cleim, 
or any part or parts thereof, specified in the notice. 

“(D) Lf on or before expiration of the two-year period of limitation in subpara- 
graph (B) or the two-year period of limitation in subparagraph (C) a freight 
forwarder subject to the provisions of this part begins action under subparagraph 
(A) for recovery of charges in respect of the same service, or, without beginning 
action, collects charges in respect of that service, said period of limitation shall be 
extended to include ninety days from the time such action is begun or such 
charges are collected by the freight forwarder. 

“(2) The cause of action in respect of a shipment of property shall, for the 
purposes of this section, be deemed to accrue upon delivery or tender of delivery 
thereof by the freight forwarder and not after. 

“(3) A complaint for the enforcement of an order of the Commission for the 
payment of money shall be filed in the district court or the State court within 
one year from the date of the order, and not after. 

“(4) The term ‘overcharges’ as used in this section means charges for services 
in excess of those applicable thereto under the tariffs lawfully on file with the 
Commission. 

“(f) In such suits all parties in whose favor the Commission may have made 
an award of damages by a single order may be joined as plaintiffs, and all of the 
freight forwarders parties to such order awarding such damages may be joined 
as defendants, and such suit may be maintained by such joint plaintiffs and 
against such joint defendants in any district where any one of such joint 
plaintiffs could maintain such suit against any one of such joint defendants; 
and service of process against any one of such defendants as may not be found 
in the district where the suit is brought may be made in any district where 
such defendant has his or its principal operating office. In case of such joint suit 
the recovery, if any, may be by judgment in favor of any one of such plaintiffs, 
against the defendant found to be liable to such plaintiff.” 

Sec. 3. Section 401 of the Interstate Commerce Act is amended by inserting in 
the table of contents therein after “Sec. 406. Commission’s authority over rates 
and practices.” the following : 


“Sec. 406a. Reparation awards; limitation of actions.” 


Sec. 4. The amendments made by this Act shall be applicable only with respect 
meena in which the cause of action accrues after the date of the enactment of 
this Act. 


[S. 937, 85th Cong., 1st sess.]} 
A BILL To amend section 4 of the Interstate Commerce Act, as amended 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That section 4 (1) of the Interstate Com- 
merce Act, as amended (49 U. S. C. 4 (1)), iS amended to read as follows: 

“(1) It shall be unlawful for any common carrier subject to this part or part 
IlI to charge or receive any greater compensation in the aggregate for the 
transportation of passengers, or of like kind of property, for a shorter than for 
a longer distance over the same line or route in the same direction, the shorter 
being included within the longer distance, or to charge any greater compensation 
as a through rate than the aggregate of the intermediate rates subject to the 
provisions of this part or part III, but this shall not be construed as authoriz- 
ing any common carrier within the terms of this part or part III to charge or 
receive as great compensation for a shorter as for a longer distance: Provided, 
That upon application to the Commission and after investigation, such carrier, 
in special cases, may be authorized by the Commission to charge less for longer 
than for shorter distances for the transportation of passengers or property 
and the Commission may from time to time prescribe the extent to which such 
designated carriers may be relieved from the operation of the foregoing provi- 
sions of this section, but in exercising the authority conferred upon it in this 
proviso, the Commission shall not permit the establishment of any charge to or 








6 SURFACE TRANSPORTATION RATEMAKING BILLS 


from the more distant point that is not reasonably compensatory for the service 
performed; and no such authorization shall be granted on account of merely 
potential water competition not actually in existence: Provided further, That 
any such carrier or carriers operating over a circuitous line or route may, sub- 
ject only to the standards of lawfulness set forth in other provisions of this part 
or part III and without further authorization, meet the charges of such carrier 
or carriers of the same type operating over a more direct line or route, to or 
from the competitive points, provided that rates so established over circuitous 
routes shall not be evidence on the issue of the compensatory character of 
rates involved in other proceedings: And provided further, That tariffs propos- 
ing rates subject to the provisions of this paragraph requiring Commission au- 
thorization may be filed when application is made to the Commission under the 
provisions hereof, and in the event such application is approved, the Commis- 
sion shall permit such tariffs to become effective upon one day’s notice.” 


[S. 939, 85th Cong., 1st sess.] 
A BILL To amend section 22 of the Interstate Commerce Act, as amended 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That section 22 of the Interstate Commerce 
Act, as amended (49 Stat. 22), are hereby further amended as follows: 

(a) By changing the first clause of the first sentence thereof to read as follows: 
“That nothing in this part shall prevent the carriage, storage, or handling of 
property free or at reduced rates for the United States, State, or municipal 
governments during time of war or national emergency, as declared by Congress 
or the President, or for charitable purposes, or to or from fairs and expositions 
for exhibition, thereat, or the free carriage of destitute and homeless persons 
transported by charitable societies, and the necessary agents employed in such 
transportation, or the transportation of persons for the United States Govern- 
ment free or at reduced rates during time of war or national emergency, or the 
issuance of mileage, excursion, or commutation passenger tickets ;” and 

(b) By inserting after the section designation the letter “(a)”, and by adding 
at the end of the section the following: 

“(b) Notwithstanding any other provision of law, any rates, fares, and 
charges, and rules, regulations, and practices with respect to the transportation 
of persons or the carriage, storage, or handling of property for or on behalf 
of the United States, or with respect to the carriage, storage, or handling of 
property for or on behalf of any State or municipal government, by any common 
carrier, including freight forwarders, subject to part I, II, III, or IV of this Act, 
offered, negotiated, or established under the provisions hereof by quotation or 
contract when accepted or agreed to by the Secretary of Defense, the Secretary 
of Agriculture, or the Administrator of the General Services Administration, or 
by any official or employee of the United States to whom they may delegate such 
authority, or, in the case of transportation services performed for State or 
municipal governments, when accepted or agreed to by a duly authorized official 
or employee thereof, shall be conclusively presumed to be just, reasonable, and 
otherwise lawful, and shall not be subject to attack or reparation after the 
date of such acceptance or agreement upon any grounds whatsoever except for 
actual fraud or deceit, or clerical mistake. Such rates, fares, or charge, and 
rules, regulations, or practices, may be canceled or terminated upon not less 
than ninety days’ written notice by the United States, or State or municipal 
government, or by any of the other parties thereto. 

“(c) Any such rates, fares, or charges, rules, regulations, or practices so 
made and accepted under the provisions hereof shall not be considered to have 
any bearing upon, or otherwise affect, the justness, reasonableness, or lawfulness 
of any rates, fares, or charges, or of any rules, regulations, or practices with 
respect to transportation services theretofore performed for, or on behalf of, 
the United States, State or municipal governments, nor shall the provisions of 
this section be construed as any indication that similar rates, fares, or charges 
or similar rules, regulations, or practices theretofore effective were or were not 
binding upon or enforceable against the United States, or any State or municipal 
government.” 
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[S. 943, 85th Cong.,. 1st sess.] 


A BILL To amend section 218 (a) of the Interstate Commerce Act, as amended, to require 
contract carriers by motor vehicle to file with the Interstate Commerce Commission. their 
actual rates or charges for transportation services ‘ 
Be it enacted by the Senate and House of Representatives of the United States 

of America in Congress assembled, That section 218 (a) of the Interstate Com- 

merce Act, as amended (49 U. S. C. 818 (a)), is further amended as follows: 
(1) By striking from the second sentence thereof the words “the minimum 
rates or charges of such carrier actually maintained and charged” and sub- 
stituting therefor the words “the actual rates or charges of such carrier”; 
(2) By striking from the third sentence the words “minimum charges” 
and substituting in lieu thereof the words “actual rates or charges”; 
(3) By changing the second word in the fourth sentence from “reduction” to 
“change”; and 
(4) By changing the sixth sentence up to the proviso to read as follows: 

“No such carrier shall demand, charge, or collect compensation for such trans- 
portation different from the charges filed in accordance with this paragraph, as 
affected by any rule, regulation, or practice so filed, or the minimum rate or 
charge as may be prescribed by the Commission from time to time, and it shall 
be unlawful for any such carrier, by the furnishing of special services, facili- 
ties, or privileges, or by any other device whatsoever, to charge, accept, or 
receive compensation different from the actual rates and charges so filed, or the 
minimum charges so prescribed :” 


COMPTROLLER GENERAL OF THE UNITED STATES, 
Washington, February 18, 1957. 
Hon. WARREN G. MAGNUSON, 
Chairman, Committee on Interstate and Foreign Commerce, 
United States Senate. 


Deak Mr. CHAIRMAN: Further reference is made to your letter of January 14, 
1957, transmitting a copy of S. 377, and inviting any comments we may care to 
offer concerning this proposal to establish the finality of contracts between the 
Government and common carriers of passengers and freight subject to the In- 
terstate Commerce Act. 

A number of bills of similar import have been considered in the Senate in pre- 
vious years, including S. 4067, 81Ist Congress, 2d session, S. 2355, 82d Congress, 
2d session, S. 906, 88d Congress, 2d session, and S. 5438, 84th Congress, 1st ses- 
sion. Comparable bills, proposing similar amendments to section 22 of the 
Interstate Commerce Act, have also been introduced in the House of Repre- 
sentatives. We have submitted reports on such proposals, some of which were 
reproduced to committee and other reports, setting forth our objections to the 
proposals and the grounds for such objections. See page 61 of the Hearings Be- 
fore a Subcommittee on Interstate and Foreign Commerce, United States Senate, 
83d Congress, 2d session, on S. 904, and S. 906, April 26 and 29, 1954, and Senate 
Report 1655, on S. 906, 88d Congress, 2d session. 

The basic objection to the changes sought to be made in section 22 of the 
Interstate Commerce Act, as amended, which we have heretofore advanced, is 
that the United States, as a shipper or user of common carrier services, would 
be relegated to a position inferior to that of the ordinary shipper or user of 
common carrier services subject to the act if the proposed changes should be 
enacted. In that event, the Government would be denied an opportunity to have 
the Interstate Commerce Commission make a determination of the justness, 
reasonableness, and lawfulness otherwise, of rates accepted or agreed to under 
section 22 of the act, unless such proceedings were initiated within the limited 
time alloted following the date of acceptance or agreement. The ordinary ship- 
per or user of transportation services, by specific provisions of the law (49 
U. S. C. 16 (3)) is allowed a minimum of two full years following the date on 
which the cause of action accrues to file a complaint with the Interstate Com- 
merce Commission, attacking the lawfulness of rates, fares, or charges paid to 
the carriers for the services involved. The law further provides (49 U. S. C. 
16 (3) (e)) that in respect of a shipment of property the cause of action is 
deemed to accrue upon delivery or tender of delivery, whereas, if S. 377 should 
be enacted, the United States would be barred from obtaining relief before the 
Commission unless it filed a complaint attaeking the lawfulness of a rate es- 
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tablished pursuant to section 22 within 2 years from the date of acceptance of a 
carrier’s offer, without regard to the date of completion of the services, as is 
contemplated under 49 U. 8. C. 16 (3) (e) relative to ordinary commercial 
transaction. 

We believe that such a limitation is objectionable because of the insuffi- 
cient time thus afforded to adequately protect the interest of the United States, 
including the huge sums of money which are annually paid from public funds 
to the carriers for the transportation of persons and property. This is especially 
true when it is realized that, in many instances, a substantial number of ship- 
ments may not be even offered for transportation under a given tender of a 
reduced rate established under section 22 until many months, even years, after 
the quotation or contract has been accepted or agreed to by the named Govern- 
ment officials. 

Furthermore, section 322 of the Transportation Act of 1940 (49 U. S. C. 66), 
provides that carriers’ bills for transportation services shall be paid upon pre- 
sentation, prior to audit and settlement by the General Accounting Office. Even 
im normal times, a considerable period of time elapses after payment before the 
paid vouchers are received and reached in the audit in the General Accounting 
Office, and in times of war or other emergency, when the volume of such pay- 
ments is greatly increased, the interval between payment and audit is appreciably 
lengthened. If any limitation on the time for attacking the lawfulness of a 
section 22 contract is believed necessary in the public interest, we are of the 
firm view that any period of less than 2 years in normal times, and less than 
3 years in times of national emergency, measured from the date of completion of 
the service (generally date of delivery) rather than the date of acceptance 
or agreement, would be wholly inadequate to the protection of the public interest 
and the taxpayers’ funds involved in such expenditures. 

We have heretofore expressed cbjection to the provisions similar to that in 
the proposed paragraph (b) of 8S. 377 that “Such rates, fares, charges,” etc., 
established under section 22, “may be canceled or terminated upon not less 
than 90 days’ written notice by the United States or by any of the other parties 
thereto.” If circumstances should arise that would justify the cancellation or 
termination of a section 22 arrangement, no reason is apparent why such an 
extended period of time in which to effect the change need be required. Under 
section 6 (3), part I, of the Interstate Commerce Act, as amended (49 U. S. C. 
6 (3) ), and comparable provisions of other parts of the act, rates required to be 
published in tariffs and filed with the Interstate Commerce Commission, can be- 
changed, or canceled, on 30 days’ notice, and, in many instances, the Commis- 
sion, in its discretion and for good cause shown, may and frequently does, permit 
changes on shorter notice. If S. 377 is to be favorably considered by your com- 
mittee, we earnestly suggest an amendment changing the time allowed for can- 
cellation to afford the parties treatment similar to that specified in section 
6 (3) of part I, and comparable provisions of the other parts of the act, as 
amended. 

Sincerely yours, 
JOSEPH CAMPBELL, 
Comptroller General of the United States. 





COMPTROLLER GENERAL OF THE UNITED STATES, 
Washington 25, Pebruary 19, 1957. 
Hon. WARREN G. MAGNUSON, 
Chairman, Committee on Interstate and Foreign Commerce, 
United States Senate. 


Drar Mr. CHAIRMAN: Further reference is made to your letter of January 30, 
1957, requesting our comments on S. 939. 

The bill, by its terms, would accomplish two principal purposes. First, it 
would have the effect of repealing the provisions of section 22 whereby common 
carriers are presently authorized to transport persons for the United States, 
and property for the United States, State or municipal governments free or at 
reduced rates, except “during time of war or national emergency, as declared 
by Congress or the President.” Second, there would be added to the section para- 
graphs (b) and (c), which are designed to establish the fimality of contracts 
made pursuant thereto, with a savings clause as to rates, fares, ete., theretofore 
effective for the transportation services performed for, or on behalf of, the- 
United States, State or municipal governments. 
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Various proposals for changes in the provisions of section 22 of the Interstate 
Commerce Act have been presented to the Congress in recent years. Objections 
heretofore expressed in our reports and testimony on such proposals are appli- 
cable in connection with the amendment to section 22 proposed in the current 
bill, S. 939. We are still of the opinion that the changes now proposed would be 
detrimental to the carriers and to the United States. The procedures otherwise 
available under the provisions of the Interstate Commerce Act do not seem to 
be effectively designed to facilitate the establishment of appropriate rates and 
charges on a considerable segment of the traffic generated by the United States. 
Even in normal times, the patterns of Government traffic, the location of govern- 
mental installations for the assembly, storage, and consumption of goods and 
supplies, and the exigencies of the various Government agencies, especially those 
related to the defense of the United States, appear to concern needs so different 
from the needs of ordinary users of carrier services as to justify different treat- 
ment in the establishment of adequate and proper rate schedules. Section 22 
has been a part of the Interstate Commerce Act since its enactment in 1887, and, 
as now constituted, it affords a time-honored, efficient, and economical means for 
the establishment of rates and charges for the services performed by the car- 
riers in the transportation of Government personnel and property. When con- 
sideration is given to the need for an expedient means of establishing rates for 
the tremendous volume of Government traffic which moves in time of war or 
national emergency, we cannot avoid the conclusion that the amendments pro- 
posed in 8. 939 would be contrary to the public interest. 

We have consistently objected to provisions similar to those contained in the 
proposed paragraph (b) of section 22, specifying that the rates, fares, and 
charges, and rules, regulations, and practices established pursuant to section 22 
“shall be conclusively presumed to be just, reasonable, and otherwise lawful, and 
shall not be subject to attack or reparation after the date of such acceptance or 
agreement upon any grounds whatsoever except for actual fraud or deceit, or 
clerical mistake.” 

While we have in the past maintained that we are not unqualifiedly opposed to 
the imposition of a reasonable condition of finality on section 22 quotations or con- 
tracts, our position has been that the creation of a conclusive presumption upon 
acceptance of, or agreement to, such quotation or contract is too drastic, since 
it places the Government at a disadvantage as compared with commercial shippers 
who may attack the lawfulness of rates and charges paid by them, in appropriate 
proceedings before the Interstate Commerce Commission, generally within 2 years 
after the date of delivery or tender of delivery of a shipment at destination. If 
it is intended, in some degree, to equalize the opportunities of Government and 
commercial shippers in this respect, we believe that legislative proposals such 
as the present one should be so framed as to postpone the attaching of a con- 
clusive presumption for at least 3 years after the date of delivery of a shipment 
in war or emergency times. It has also been our position that elimination of the 
proposal for authorizing cancelation or termination, “upon not less than 90 days’ 
written notice,” of rates, fares, etc., stipulated in quotations or contracts, as 
set forth in the proposed section 22 (b), would contribute toward maintaining 
a desirable equality between Government and commercial shippers in their rela- 
tions with the carriers. 

Common carriers subject to the Interstate Commerce Act are required to 
establish rates, fares, and charges, ete., that are just and reasonable and that 
otherwise conform to all of the requirements of the act. All such rates, fares, 
and charges applicable on traffie generally, must be published in tariffs and filed 
with the Interstate Commerce Commission, and no carrier may charge or demand 
or collect or receive any greater, less, or different compensation than that pro- 
vided in its published and filed tariff. Shippers or users of the carrier services 
subject to such provisions, however, have the right to apply to the Interstate 
Commerce Commission to determine whether the tariff charges are just ana 
reasonable and otherwise lawful, and the Commission, if it finds that the 
charges paid are excessive, may determine the lawful charges for the services 
in question, and may award reparation for services performed by carriers subject 
to parts I and III of the act. The courts have ruled that the Interstate Com- 
merce Commission has exclusive jurisdiction to determine the lawfulmess of an 
applicable tariff rate, and over the years the Commission has formulated a body 
of principles observed in the disposition of cases involving the lawfulness of 
rates, fares, and charges, ete. 

Ouestion arises, due to the finality sought to be accorded section 22 arrange- 
ments, whether the power of making determinations as to the lawfulness of 
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rates and charges would be improperly transferred to, or exercised by, the car- 
riers and the identified administrative officials, whose actions relative to the 
negotiated rates would not be subject to the inquisitorial powers of the Inter- 
state Commerce Commission. Without recourse to the Interstate Commerce 
Commission to determine the lawfulness of charges paid under rates negotiated 
and established pursuant to the proposed amendments t:» section 22, the United 
States would be irrevocably bound to pay the charges, even though ordinary 
shippers would be entitled to seek recovery of amounts exceeding the lawful 
charges collected by carriers pursuant to tariff rates. 

Under the circumstances, we are of the view that the enactment of this pro- 
posal would not be in the public interest, and we recommend that the bill not 
be favorably considered by your committee. 

Sincerely yours, 
JOSEPH CAMPBELL, 
Comptroller General of the United States. 


Marcu 8, 1957. 
Hon. WARREN G. MAGNUSON, 
Chairman, Commitiee on Interstate and Foreign Commerce, 
United States Senate, Washington 25, D. C. 


DEAR CHAIRMAN MAGNUSON: Your letter of January 14, 1957, requesting com- 
ments on a bill, 8S. 377, introduced by Senator Bricker, to establish the finality of 
contracts between the Government and common carriers of passengers and freight 
subject to the Interstate Commerce Act, has been referred to our Committee on 
Legislation. After consideration by that Committee, I am authorized to submit 
the following comments: 

S. 377 relates to the same subject matter as part (b) of Legislative Recom- 
mendation No. 3 appearing in the Commission’s 70th Annual Report to Congress. 
Recommendation No. 3 reads as follows: 

“(a) We recommend that section 22 be amended so as to make the provisions 
thereof permitting the performance of transportation services for Federal, State, 
and municipal governments free or at reduced rates applicable only during the 
time of war or national emergency. 

“(b) In any event we recommend that section 22 be amended to enable the 
appropriate agencies of governments and the carriers to negotiate rates on a 
firm and unassailable basis.” 

A draft bill to give effect to this recommendation, together with a statement 
of justification therefor, was submitted to you for your consideration and intro- 
duction on January 15, 1957, and was introduced by you as S. 939. 

Section 22 of the act, which S. 377 and the Commission’s draft bill (S. 939) 
would amend, now permits, among other things, “the carriage, storage, or 
handling of property free or at reduced rates for the United States, State, or 
municipal governments” and “the transportation of persons for the United 
States Government free or at reduced rates.” These provisions are made 
applicable to common carriers by motor vehicle by section 217 (b), to common 
earriers by water by section 306 (c), and to freight forwarders, in the case of 
transportation of property, by section 405 (c) of the act. 

Insofar as it applies to Government traffic, section 22 has been in the act 
substantially as it now stands since the enactment of the original act to regu- 
late commerce in 1887. At that time the Government was a comparatively small 
shipper and small user of passenger facilities, whereas today it is the largest 
single purchaser of transportation services, and its traffic moves largely at 
reduced rates under section 22. 

At one time section 22 rates or arrangements were regarded as binding on 
both the carriers and the Government, but in recent years the Government in 
the so-called Government reparation cases took the position that its utilization 
of charges so established was not a bar to its later undertaking to obtain still 
lower charges as a result of orders of the Commission entered after the filing 
of complaints by the Government. 

In §S. 377 it is proposed that after a section 22 quotation or contract has been 
accepted or agreed to by the Secretary of Defense, the Secretary of Agriculture, 
the Administrator of the General Services Administration, or by any official 
or employee of the United States to whom they may delegate such authority, 
the rate so established shall be conclusively presumed to be just, reasonable, 
and otherwise lawful and not subject to attack or reparation “2 years after 
the date of such acceptance or agreement upon any grounds whatsoever except 
for actual fraud, deceit, or clerical mistake,” such rates, fares, charges, etc., 
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to be subject to cancellation or termination upon not less than 90 days’ written 
notice by any of the parties. S. 377 would also prevent consideration of the 
reduced rates as evidence of unreasonableness of other rates, and provides 
that its enactment shall have no effect on transactions other than those carried 
out under its provisions. 

Under the provisions of section 16 (3) of part I and section 308 (f) of part 
III of the act, the filing of complaints attacking the reasonableness of rates 
and seeking reparation is already subject to a 2-year period of limitation. How- 
ever, there are no comparable provisions of this nature in parts II and IV, 
which are applicable to motor carriers and freight forwarders, respectively, nor 
does the Commission have authority to make awards of reparation against car- 
riers subject thereto. In this connection, the Commission has consistently taken 
the position that the Government is subject to the same 2-year period of limita- 
tion prescribed in section 16 (3) as any other shipper United States v. Director 
General, 801. C. ©. 143 (1923) ; United States v. Southern Ry. Co,. 286 I. C. C. 208 
(1952). 

In recommending that section 22 be amended so as to enable the appropriate 
agencies of governments and the carriers to negotiate rates on a firm and un- 
assailible basis, the Commission intended that rates established pursuant thereto 
should be made binding as of the date of acceptance or agreement, except for 
fraud or clear error, and section (b) of the Commission’s draft bill (S. 939) so 
provides. The Commission is of the view that the carriers should not be sub- 
jected to a period of uncertainty as te their liability under section 22 arrange- 
ments for reduced rates on Government traffic. Our draft bill (S. 939) also 
differs from S. 377 in that it would apply to State and municipal governments 
as well as to the Federal Government, and would include specifically the storage 
or handling of property as well as the carriage thereof. 

The provisions of section 22 are permissive, not mandatory, and section 22 
rates are always lower than the existing published tariff rates available to the 
general public. The carriers are not, therefore, compelled to offer reduced rates 
to governments, and the governments, if they so choose, may elect to use the 
earriers’ publisi.ed tariff rates. Should the Federal Government, or any State 
or municipal government, be dissatisfied with the published tariff rates, they 
may seek a determination by the Commission as to the reasonableness thereof, 
the same as any other shipper. By having such a choice, the various govern- 
ments are, from the outset, in a better position than the commercial shipper to 
whom section 22 does not apply. If they elect to contract for reduced rates under 
section 22 they should be bound by them. 

Superfically, it might appear that any inability on the part of the governments 
to seek a review of section 22 rates would deprive them of a right enjoyed by 
shippers generally, and that they would thereby be placed in a position inferior 
to that of other shippers. However, this would not be the case since, in addition 
to having the benefit of reduced rates under section 22 which are not available 
to the general public, they would still have the same right as any other shipper 
to complain to the Commission of the unreasonableness of a published tariff 
rate. It does not appear inequitable, therefore, when the Federal Government, 
or a State or municipal government, accepts a section 22 rate lower than the 
published tariff rate applicable to other shippers, that it be precluded from 
seeking review of such rate by the Commission. 

While we are in accord with the genéral purposes of S. 377, we believe, for the 
reasons hereinabove stated, that enactment of part (b) of S. 989 would be more 
desirable. 

We also urge enactment of section (a) of S. 939 which would give effect to 
part (a) of the Commission’s legislative recommendation No. 3, to limit the 
application of section 22 with respect to reduced rates on Government traffic to 
time of war or national emergency. The movement of the large amount of Gov- 
ernment traffic at reduced rates under section 22 has a strong tendency to increase 
the cost of regulated transportation services to commercial users, who, when 
their rates become too high, resort to private carriage, all to the detriment of 
the common carriers upon which the average and small shippers depend for 
transportation services. 

Respectfully submitted, 
OWEN CLARKE, 
Chairman, 
OwEN CLARKE, 
ANTHONY ARPATA, 
Rosert W. MINor, 
Committee on Legislation. 





12 SURFACE TRANSPORTATION RATEMAKING BILLS 


INTERSTATE COMMERCE COMMISSION, 
February 6, 1957. 
Hon. WARREN G. MAGNUSON, 
Chairman, Committee on Interstate and Foreign Commerce, 
United States Senate, Washington 25, D.C. 


Dear CHaIRMAN Macnuson: Your letter of January 14, 1957, addressed to the 
Chairman of the Commission and requesting comments on a bill, S. 378, intro- 
duced by Senator Bricker, to amend the Interstate Commerce Act in order to 
provide civil liability for violations of such act by common carriers by motor 
vehicle and freight forwarders, has been given consideration by the Commission, 
and I am authorized to submit the following comments : 

S. 378 would amend sections 204a and 406a of the Interstate Commerce Act, 
which relate to actions at law for the recovery of charges by or against common 
carriers by motor vehicle and freight forwarders, so as to make such carriers 
liable for the payment of damages to persons injured by them as a result of any 
violation of parts II and IV of the act, respectively, together with a reasonable 
attorney’s fee, to be fixed by the court, in every case of recovery. The bill would 
also give such injured parties the choice of pursuing their remedy either before 
ee or in any district court of the United States of competent juris- 

ction. 

At present this liability exists, and such remedy is provided, only in respect 
of violations by carriers subject to parts I and III of the act. Persons injured 
by carriers subject to, and in violation of, parts II and 1V must seek redress 
through the courts, and where shippers seek reparation awards based on the 
unreasonableness of established rates, they must first, or at some time during 
the court proceeding, seek a determination by the Commission on the question 
of the reasonableness thereof, since, under the act, only the Commission has 
the power to make such determination. 8S. 378 would, by authorizing the Com- 
mission to make reparation awards in such cases, provide shippers with the 
same relatively simple and less costly remedy now available to them under 
sections 8, 9, and 16 of the part I and section 308 of part III of the act. 

When part II was enacted as the “Motor Carrier Act, 1935,” it was believed 
that conditions in motor transportation were not stabilized and that the sub- 
jection of motor carriers to liability for damages should be deferred until the 
difficult initial problems encountered in the early stages of motor-carrier regula- 
tion were more nearly resolved. Over 20 years have elapsed since the enactment 
of part II, however, and it now seems appropriate that such liability should 
be imposed in view of the tremendous growth of the motor carrier industry and 
the substantial amount of the Nation’s traffic now moved by such carriers. 

The provisions of the bill are substantially the same as the provisions of parts 
I and III of the act imposing such liability on carriers respectively subject 
to those parts. While experience under part IV has not shown an important 
need for a provision authorizing awards of reparation by the Commission against 
freight forwarders, it seems desirable and logical to have all four parts of the 
act uniform in this respect, and the amendment to part IV proposed by the 
bill therefore seems opportune. 

Although we have no way of determining with any degree of accuracy the 
extent to which the Commission’s workload would be increased by reason of the 
proposed provisions, any substantial increase therein, particularly in the number 
of contested reparation proceedings, would require additions to our staff of 
examiners. 

We recommend enactment of the amendments proposed in S. 378. 

Respectfully submitted. 

OWEN CLARKE, Chairman. 


GENERAL SERVICES ADMINISTRATION, 
Washington 25, D. C., April 15, 1957. 
Hon. WARREN G. MAGNUSON, 
Chairman, Committee on Interstate and Foreign Commerce, 
United States Senate, Washington 25, D. C. 


Dear Mr. CHAIRMAN: Your letter of January 31, 1957, requested a report from 
General Services Administration concerning S. 939, a bill to amend section 22 of 
the Interstate Commerce Act, as amended. The bill was proposed by the Inter- 
state Commerce Commission as its legislative recommendation No. 3 (70th an- 
Se escees p. 160). The bill is identical with H. R. 3233, now pending before 

e House. 
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Section 22 of the Interstate Commerce Act permits common carriers subject 
to that act to transport property and passengers for the United States, State, or 
municipal governments, “free or at reduced rates.” S. 939 would limit the pro- 
vision so that it would apply only “during time of war or national emergency 
as declared by Congress or the President.” Further, the bill would impose 
so-called finality provisions to such section 22 rates when employed during such 
national emergencies. The finality provision would preclude review of such 
rates, except for fraud or deceit, when they have been accepted by designated 
Government representatives, including the Administrator of General Service. 

GSA’s interest in this legislation stems from its statutory duties with respect 
to transportation and traffic management services performed for civilian execu- 
tive agencies under section 231 of the Federal Property and Administrative 
Services Act of 1949, as amended (63 Stat. 383; 40 U. 8. C. 381). In this regard, 
GSA speaks for the Government solely from the viewpoint of a shipper. 

At the present time, considerable Government traffic moves on so-called section 
22 rates and substantial savings or reduced transportation costs have resulted 
to the Government due to the fact that the higher published rates did not apply. 
Puring fiscal year 1956, GSA’s savings in transportation costs exceeded $9 million 
and a large portion of this resulted from reduced rates under section 22 of the 
act, If the use of section 22 as a means of rate adjustment is withdrawn and 
the published tariff rates become applicable, these reductions in transportation 
costs could not be realized. It is true, of course, that in some instances earriers 
may publish reductions in rates in the tariffs or GSA may be able to obtain 
reductions through prolonged litigation before the Interstate Commerce Com- 
mission, but it is anticipated that only a small portion of the savings realized 
in the past could be accomplished. Further, sueh reductions might be only in 
the form of an award of damages by the Interstate Commerce Commission long 
after the expenditure of appropriated funds at the higher rates. 

Accordingly, pursuant to section 11 of the Civil Service Act, as amended (70 
Stat. 652), it is respectfully submitted that this bill involves estimated annual 
expenditures of appropriated funds in excess of $1 million. In addition, a sub- 
stantial increase in personnel would be required to handle the litigation before 
the Interstate Commerce Commission which would be an inevitable consequence. 
It is not possible, however, to supply estimates as to man-years of employment 
or other details of expenditures as called for by that act. This is due to the fact 
that the present system has been in effect since 1887 and only through extensive 
physical or record review surveys could reasonable estimates be made. 

With respect to the finality provisions contained in S. 939, they are sub- 
stantially identical with those contained in S. 906, 83d Congress, which was dis- 
approved by the President September 2, 1954, following its enactment. 

In connection with S. 543 of the 84th Congress, which was identical with 
S. 906 of the 83d Congress, GSA transmitted the draft of a bill which would 
give effect to a proposal to amend section 16 (3) of the Interstate Commerce 
Act which provides for periods of limitation on the review of rates. A copy of 
that draft is attached hereto as appendix 1. 

There is also attached hereto as appendix 2 a statement giving GSA’s views, 
as a shipper, on the reasons advanced by the Interstate Commerce Commission in 
recommending this legislation. 

For the foregoing reasons, primarily for the reasons stated in the President’s 
memorandum of disapproval of September 2, 1954, GSA recommends against the 
enactment of S. 939. 

The Bureau of the Budget has advised that there is no objection to the sub- 
mission of this report to your committee. 

Sincerely yours, 
FRANKLIN G. FLoetTE, Administrator. 


APPENDIX 1 


A BILL To amend the Interstate Commerce Act to specify that the 2-year statute of 
limitations on actions involving undercharges and overcharges applies to shipments of 
property of the United States Government 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That the Interstate Commerce Act be amended 
as follows: 

Section 1. Add at the end of section 16 (83) (e), the following sentence: 
“With respect to shipments for or on behalf of the United States as to which 
a subsequent deduction has been made, the cause of action shall be deemed to 
accrue from the date of such deduction.” 





—————_— 
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Src. 2. Add the following new subparagraph to section 16 (3) as subpara- 
raph (i): 
“(i) The provisions of this paragraph (3) shall extend to and embrace all 
shipments of property for or on behalf of the United States.” 

Sec. 3. Add the following sentence at the end of section 204a (4): “With re- 
spect to shipments for or on behalf of the United States as to which a subsequent 
deduction has bceu made, the cause of action shall be deemed to accrue from 
the date of such deduction.” 

Sec. 4. Add the following new paragraph (7) to section 204a: 

“(7) The provisions of this section shall extend to and embrace all shipments 
of property for or on behalf of the United States.” 

Sec. 5. Add the following sentence at the end of section 308 (f) (2): “With 
respect to shipments for or on behalf of the United States as to which a sub- 
sequent deduction has been made, the cause shall be deemed to accrue from 
the date of such deduction.” 

Sec. 6. Add the following new subparagraph (5) to section 308 (f) : 

“(5) The provisions of this paragraph (f) shall extend to and embrace all 
shipments of property for or on behalf of the United States.” 

Sec. 7. Add the following sentence at the end of section 406a(4): “With 
respect to shipments for or on behalf of the United States as to which a subse- 
quent deduction of overpayment has been made, the cause of action shall be 
deemed to accrue from the date of such deduction.” 

Sec. 8. Add the following paragraph (7) to section 406a: 

“(7) The provisions of this section shall extend to and embrace all ship- 
ments of property for or on behalf of the United States.” 

Sec. 9. The provisions of this act shall apply only to causes of action which 
accrue on or after the effective date of this act. 


APPENDIX 2 


COMMENTS ON JUSTIFICATION OF THE INTERSTATE COMMERCE COMMISSION FOR S. 939 


The basic reasons advanced by the Interstate Commerce Commission in its 
justification for Legislative Recommendation No. 3, now incorporated in 8S. 939, 
is indicated in the following excerpts from that justificaion : 

“* * * Government traffic, however, moves largely at reduced rates under 
the aforementioned provisions of section 22 which are not available to the 
commercial shipper. This has a strong tendency to increase the cost of regu- 
lated transportation service to commercial users, who, when their rates be- 
come too high, resort to private carriage, all to the detriment of the common 
carriers, the hard core of the Nation’s transportation system.” 

Reference is also made to further deterioration of the common carrier sys- 
tem because of this situation. 

The statement quoted could be correct only if the section 22 rates were be- 
low cost to the carriers. If this situation should exist, it would of course 
be of policy concern to the Congress, and to operation of shippers generally. 
The experience of GSA, however, does not confirm such a conclusion. Repeated 
studies have been made which indicate that the section 22 rates serve the same 
purpose as so-called commodity rates regularly and normally published by the 
common carriers in their tariffs. The section 22 rates generally, while ap- 
proaching the level of the commodity rates available to commercial shippers, 
are relatively higher. 

There are of course two types of cost to be considered—the so-called out-of- 
pocket or direct costs and the so-called fully distributed cost. The Commission 
has held in effect that the recovery of anything over out-of-pocket cost re- 
sults in compensatory rates to the carriers. See All American Airways, Inc. v. 
Abilene & 8S. Ry. Co. (297 I. C. C. 313), in which the Commission stated as 
follows: 

“* * * On the contrary, the record is convincing that the defendants’ pro- 
cedures and practices have not resulted in quotations by them which are non- 
compensatory, nor is it convincing that so long as the military agencies con- 
tinue their practices of issuing cost requests for specific group movements, 
and awarding the travel to the lowest bidder, they are lower than necessary 
to meet the competition. Defendants obtain therefrom some return above out- 
of-pocket cost which aids in reducing to that extent the deficit from their pas- 
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senger operations and in keeping the budget of the military agencies for travel 
by rail lower than it would otherwise be. 
* a * r * ae * 


“* * * Tn these circumstances, it cannot be said that the procedures assailed 
constitute unfair or destructive competitive practices nor that they have an 
adverse effect upon the national defense, in contravention of the national trans- 
portation policy * * *.” 

A recent proceeding of the Commission considered many aspects of section 
22 rates. See Ex Parte 192, Reduced Rates under Section 22. Special Filing 
Rule. Although the Commission in its Decision of November 23, 1956, acknow- 
ledged that substantial evidence as to the relationship between section 22 quota- 
tions and published tariff rates available to commercial shippers had been offered 
in the course of the proceeding, its report disclosed no factual basis for the 
statement now contained in its justification for S. 939. Further, the Commission 
made a series of studies which are set forth in the Monthly Comments of its 
Bureau of Transport Economics and Statistics for August, September, and 
December, 1955. 'Those studies indicated that the level of section 22 rates for 
the years 1950, 1952, 1953, and 1954 was about «3 to 14 percent above those for 
comparable commodity rates. Accordingly, the statement of the Commission in 
its jurisdiction could be ecrrect only if the comparable commodity rates are too 
low. 

In these circumstances, GSA cannot concur in the conclusions of the Interstate 
Commerce Commission which led to its recommendation for the proposed 
legislation. 


DEPARTMENT OF AGRICULTURE, 
Washington 25, D. C., April 18, 1957. 
Hon. WARREN G. MAGNUSON, 
Chairman, Committee on Interstate and Foreign Commerce, United States 
Senate. 


Dear SENATOR MaGnuson: This is in reply to your letter dated January 14, 
1957, requesting our comments on §S. 377, a bill to establish the finality of con- 
tracts between the Government and common carriers of passengers and freight 
subject to the Interstate Commerce Act. 

We oppose the enactment of bill. The general shipping public has established 
definite patterns for production, storage and transportation. The tariffs of the 
carriers are established to serve the commercial patterns as to the transportation 
movements, rate bases, transit privileges and other services. While commercial 
patterns may change, such changes are not so rapid, but that adequate adjust- 
ments in the tariffs can be made within the provisions of the Interstate Commerce 
Act. In event of inequity in the interpretation or publication of rates, fares, 
charges, etc., the general public may secure redress through formal or informal 
complaints filed with the Interstate Commerce Commission or by recourse to the 
courts. 

The transportation requirements of the Government must, however, con’ orm to 
various factors not encountered by commercial shippers and often rec ire im- 
mediate or retroactive adjustments. In connection with agricultural com- 
modities acquired under price support operations, facilities are frequently 
utilized for storage which are not used by commercial shippers. The transporta- 
tion to the new storage facilities may be required immediately and without the 
necessary time to secure the establishment of transit privileges by tariff. 
Arrangement for transit privileges and extensions of storage-in-transit time 
limits are obtained under section 22 of the Interstate Commerce Act. Obviously, 
in negotiating with the carriers for rates, transit privileges or other concessions 
under section 22 occasional errors occur. At present such errors can be readily 
adjusted through an amendment to initial quotation. However, if S. 377 were 
enacted the Government would be deprived of the opportunity to secure any 
redress after the expiration of the 2-year period provided in the bill. This fea- 
ture would work to the disadvantage of this Department. 

The Bureau of the Budget advises that there is no objection to the submission 
of this report. 

Sincerely yours, 
EK. T. Benson, Secretary: 
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DEPARTMENT OF AGRICULTURE, 
Washington 25, D. C., April 12, 1957. 
Hon. WARREN G. MAGNUSON, 


Chairman, Committee on Interstate and Foreign Commerce, 
United States Senate. 


Dear Senatork Macnuson: This is in reply to your letter of March 20, 1957, 
requesting our comments on S. 939, a bill to amend section 22 of the Interstate 
Commerce Act, as amended. 

The bill proposes to limit the application of section 22 of the act, to the 
movement of Government freight or passengers to apply in time of war or 
national emergency only, also to finalize contracts made between the Govern- 
ment and the carriers under this section. 

We oppose the enactment of this bill, primarily because it would remove 
many benefits which may be presently negotiated under section 22 of the Inter- 
state Commerce Act, such as (a) extension of storage-in-transit time limits, (0) 
revalidation of expired freight bills, (c) establishment of transit privileges at 
points not covered by published tariffs, (d@) waiver of out-of-route and/or back- 
haul charges, (e) processing or repacking of commodities in transit, and (f) 
storage-in-transit privileges on grain stored in Liberty ships. 

The provision as to the finality of contracts negotiated under section 22 of the 
act would be detrimental to our operations, as this would prevent the Depart- 
ment from securing redress in cases where unreasonable rates were assessed. 

Tariffs published by the carriers do not, in many cases, provide adequate 
flexibility for the unusual moves and services required by the Department. 
Due to the nationwide extent of our operations, the development of new com- 
modities, loading practices, scarcity of commercial storage space, processing 
of commodities, repackaging requirements, unusual movements, extension of 
transit time limits, ete., the Department is not in a position to operate in a 
manner similar to that of commercial shippers. 

Accordingly, section 22 quotations are used to meet shipping problems which 
are not covered by published tariffs. These quotations are of great benefit 
to the Department in its operations due to the fact that they can be secured 
within a reasonable time, they can be made retroactive, and they provide for 
more flexible operations. 

The Bureau of the Budget advises that there is no objection to the submis- 
sion of this report. 

Sincerely yours, 
E. T. Benson, Secretary. 


GENERAL SERVICES ADMINISTRATION, 
Washington 25, D. C., April 15, 1957. 
Hon. WARREN G. MAGNUSON, 
Chairman, Committee on Interstate and Foreign Commerce, 
United States Senate, Washington 25, D. C. 


Deak Mr. CuarmmMAN: Your letter of January 14, 1957, requests comments of 
General Services Administration on 8S. 377, a bill to establish the finality of con- 
tracts between the Government and common carriers of passengers and freight 
subject to the Interstate Commerce Act. 

This bill is similar to S. 939 now pending in the Senate, which was Legis- 
lative Recommendation No. 3 of the Interstate Commerce Commission (70th 
annual report, p. 160). GSA’s comments on S. 939 have already been supplied 
to your committee. S. 377 differs from S. 939 in that it does not include the 
provision limiting section 22 use to periods of war or national emergency. 
But each contains the “finality” feature. 

8. 377 is identical to S. 548, 84th Congress, and S. 906, 83d Congress. GSA 
submitted its objections to the former on July 7, 1954. The President with- 
held his approval of 8. 906 following its enactment, for the reasons stated in 
his Memorandum of Disapproval dated September 2, 1954. 

The reasons stated in the Memorandum of Disapproval appiy equally to S. 
377 now being considered by your committee. Effect could be given to the sug- 
gestion contained in that memorandum that section 16 (3) of the Interstate 
Commerce Act be amended to make the 2-year statute of limitation effective 
on Government shipments, by the enactment of a substitute measure. A draft 
of such a bill, which was also submitted with our comments on S. 939, is 
attached as an appendix hereto. 
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For the foregoing reasons, GSA opposes the adoption of S. 377. 
The Bureau of the Budget has advised that there is no objection to the sub- 
mission of this report to your Committee. 
Sincerely yours, 
FRANKLIN G. FLoete, Administrator. 


APPENDIX 1 


A BILL To amend the Interstate Commerce Act to specify that the 2-year statute of 
limitations on actions involving undercharges and overcharges applies to shipments of 
property of the United States Government 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That the Interstate Commerce Act be 
amended as follows: 

Section 1. Add at the end of section 16 (3) (e), the following sentence: 
“With respect to shipments for or on behalf of the United States as to which a 
subsequent deduction has been made, the cause of action shall be deemed to 
aecrue from the date of such deduction.” 

Sec. 2. Add the following new subparagraph to section 16 (3) as subparagraph 


“(i). The provisions of this paragraph (3) shall extend to and embrace all 
shipments of property for or on behalf of the United States.” 

Sec. 3. Add the following sentence at the end of section 204a (4), “With respect 
to shipments for or on behalf of the United States as to which a subsequent de- 
duction has been made, the cause of action shall be deemed to accrue from the 
date of such deduction.” 

Src. 4. Add the following new paragraph (7) to section 204a: 

“(7). The provisions of this section shall extend to and embrace all shipments 
of property for or on behalf of the United States.” 

Sec. 5. Add the following sentence at the end of section 308 (f) (2): “With 
respect to shipments for or on behalf of the United States as to which a subse- 
quent deduction has been made, the cause shall be deemed to accrue from the 
date of such deduction.” 

Src. 6. Add the following new subparagraph (5) to section 308 (f) : 

“(5). The provisions of this paragraph (f) shall extend to and embrace all 
shipments of property for or on behalf of the United States.” 

Sec. 7. Add the following sentence at the end of section 406a (4): “With 
respect to shipments for or on behalf of the United States as to which a subse- 
quent deduction of overpayment has been made, the cause of action shall be 
deemed to accrue from the date of such deduction.” 

Sec. 8. Add the following paragraph (7) to section 406a: 

“(7). The provisions of this section shall extend to and embrace all ship- 
ments of property for or on behalf of the United States.” 

Sec. 9. The provisions of this act shall apply only to causes of action which 
acctue on or after the effective date of this act. 


GENERAL SERVICES ADMINISTRATION, 
Washington 25, D. C., April 15, 1957. 
Ffon. WARREN G. MAGNUSON, 
Chairman, Committee on Interstate and Foreign Commerce, 
United States Senate, Washington 25, D. C. 


Dear Mr. CHAIRMAN: Your letter dated January 31, 1957, requests GSA’s 
views on §. 987, a bill to amend section 4 of the Interstate Commerce Act, as 
amended. 

This bill is identical with H. R. 2808 pending before the 84th Congress. 

This bill is identical with H. R. 2808 pending before the present session of 
Congress and is similar to H. R. 6208, which was pending before the 84th Congress. 
its legislative recommendation No. 2 set forth in its 1956 annual report (70th 
annual report, Interstate Commerce Commission, p. 160). 

The bill makes two primary changes in the so-called long-and-short-haul pro- 
visions of the Interstate Commerce Act. First, there would be removed from the 
present act the following quoted language: 

“* * * the Commission shall not permit the establishment of any charge to 
or from the more distant point that is not reasonably compensatory for the 
services performed; * * *.” 
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Second, carriers over circuitous routes would be given complete authority to 
meet the rates established over direct routes, subject only to the standards of 
lawfulness set forth in other sections of the act. This would eliminate the pres- 
ent requirement that any departures from the basic provisions of the section 
must be authorized by the Commission. Whether the removal of these two 
present requirements would result in wasteful transportation is a matter of 
conjecture. 

In addition, the bill includes the following proviso: 

“* * * provided that rates so established over circuitous routes shall not 
be evidence on the issue of the compensatory character of rates involved in 
other proceedings.” 

The Commission urges these changes on the grounds that experience has shown 
that administration of this section has proven to be excessively burdensome. 

The interest of GSA in this legislation is based on its responsibilities under 
section 201 (a) of the Federal Property and Administrative Services Act of 
1949, as amended (68 Stat. 383; 40 U. S. C. 481), under which it performs func- 
tions relating to transportation and traffic management for the use of executive 
agencies and represents them in negotiations with carriers and other public 
utilities and in proceedings before Federal regulatory bodies. In this capacity, 
GSA perceives no objection to the basic purposes of this legislation. Further, 
if administration of the act by the Commission will be simplified, this is un- 
questionably a desirable objective. 

The quoted proviso restricting the use of competitively established rates as 
evidence in rate proceedings, however, is objectionable. One of the primary 
tests of the reasonableness of rates is the relationship between rates, whether 
voluntarily established or prescribed by the Commission. While the language 
of the proviso would indicate that these rates would not be proper evidence 
of the “compensatory character” of the rates, nevertheless the justification 
statement of the Commission indicates that it construes this provision as pre- 
venting their use “as criteria.” The evidentiary value of the rate comparisons 
should not be a matter of statute, but should be weighed by the ICC in accord- 
ance with the general rules of evidence. No reason for this exclusion is offered 
and in the judgment of GSA such a provision would be unwarranted. 

Subject to the foregoing comment and the elimination of the quoted proviso, 
GSA recommends that the bill be enacted. 

The Bureau of the Budget has advised that there is no objection to the sub- 
mission of this report to your Committee. 

Sincerely yours, 
FRANKLIN J. Frorre, Administrator. 


UNITED STATES DEPARTMENT OF JUSTICE, 
OFFICE OF THE Deputy ATTORNEY GENERAL, 
Washington, D. C., April 17, 1957. 
Hon. WARREN G. MAGNUSON, 
Chairman, Committee on Interstate and Foreign Commerce, 
United States Senate, Washington, D. C. 


Dear SENATOR: This is in response to your request for the views of the Depart- 
ment of Justice concerning the bill (8S. 987) to amend section 4 of the Interstate 
Commerce Act, as amended. 

Paragraph (1) of section 4 of the Interstate Commerce Act, as amended (49 
U. S. C. 4 (1)) provides, in part, that without the approval of the Interstate 
Commerce Commission, neither rail nor water carriers shall charge more for a 
shorter than a longer distance haul over the same line or route in the same direc- 
tion, the shorter being within the longer distance, or charge for a long haul more 
than the aggregate of the intermediate rates. The paragraph also provides that 
the Commission shall not permit the establishment of any charge that is not 
reasonably compensatory for the service performed. 

The bill would amend section 4 (1) so as to authorize, subject only to the 
standards of lawfulness set forth in other provisions of the act, carriers opera- 
ting over a circuitous line or route to meet the charges of carriers of the same 
type operating over a more direct line or route to or from the competitive points, 
provided that rates so established over circuitous routes shall not be evidence on 
the issue of the compensatory character of rates involved in other proceedings. 

The bill would promote the welfare of the short line roads which are some- 
times eliminated in making up through routes on the theory that their presence 
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within such routes would bring about cireuity. It would also spen up new 
channels of trade and commerce and promote competition among railroads, 

In the light of the foregoing considerations, the Department of Justice favors 
the enactment of the bill. 

The Bureau of the Budget has advised that there is no objection to the submis- 
sion of this report. 

Sincerely, 
Wru1aM P. Rocrrs, Deputy Attorney General. 


GENERAL SERVICES ADMINISTRATION, 
Washington, D. C., April 16, 1957. 
Hon. WARREN CG. Magnuson, 
Chairman, Committee on Interstate and Foreign Commerce, 
United States Senate, Washington, D. C. 

Deak Mr. CHAIRMAN: Your letter of January 31, 1957, requests a report from 
General Services Administration on S. 9438, a bill to amend section 218 (a) of the 
Interstate Commerce Act, as amended, to require contract carriers by motor 
vehicle to file with the Interstate Commerce Commission their actual rates or 
charges for transportation services. 

The bill S. 948 is identical with H. R. 3774 now pending in the House and has 
been recommended by the Interstate Commerce Commission as its Legislative 
Recommendation No. 15 (70th annual report, p. 168). Each of these bills incor- 
porates substantially the proposals of the Presidential Advisory Committee on 
Transport Policy and Organization, which recommendations are incorporated in 
section 12 of H. R. 5522 and 8. 1457, also pending before the 85th Congress. 

GSA’s interest in this legislation stems from its statutory duties with respect 
to transportation and traffic management services performed for civilian execu- 
tive agencies under section 201 of the Federal Property and Administrative 
Services Act of 1949, as amended (63 Stat. 383: 40 U. S. C. 381). In this regard 
GSA speaks for the Government solely from the viewpoint of a shipper. 

Relatively few contract carriers are utilized by the Federal Government. How- 
ever, it should be pointed out that under section 22 of the Interstate Commerce 
Act common carriers are authorized to transport fo: the Government at reduced 
rates which are not published with the Interstate Commerce Commission. Legis- 
lation is pending to repeal or modify section 22 in that respect. It is assumed 
that the proposal to require the filing of actual rates by contract carriers so far 
as Government traffic is concerned, is considered to be related to section 22 legis- 
lation. 

While contract carriers would be made subject to the requirement of filing their 
actual rates with the Commission under S. 948, the Commission’s authority over 
such rates is limited to prescribing minimum reasonable rates w der section 218 
(b). It is not proposed to increase the Commission’s ratemaking authority under 
that section and it is doubtful that shippers would benefit from the proposal of 
S. 948 unless the Commission’s authority were broadened. 

GSA perceives no objection to S. 943, and accordingly recommends the enact- 
ment. 

In view of the restricted use made of contract carriers, it is believed that dur- 
ing the first 5 years of its operation, S. 943, if enacted, would result in neither 
increased costs nor savings to the Government. 

The Bureau of the Budget has advised that there is no objection to the sub- 
mission of this report to your committee. 

Sincerely yours, 
FRANKLIN G. FLOETE, Administrator. 


DEPARTMENT OF THE ARMY, 
April 9, 1957. 
Hon. WARREN G. MAGNUSON, 
Chairman, Committee on Interstate and Foreign Commerce, 
United States Senate. 


Dear Mr. CHAIRMAN: Reference is made to your request to the Secretary of 
Defense for the views of the Department of Defense with respect to S. 939, 85th 
Congress, a bill to amend section 22 of the Interstate Commerce Act, as amended. 
The Secretary of Defense has delegated to the Department of the Army the 
responsibility for expressing the views of the Department of Defense thereon. 
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S. 939 would amend section 22 of the Interstate Commerce Act so that the grant- 
ing of free or reduced rates to the United States, State or municipal governments, 
would be limited to times of war or national emergency, and would make sec- 
tion 22 quotations conclusively binding and not subject to reparation after 
acceptance by the Government. 

The Department of Defense strongly objects to enactment of S. 939. 

The proposed legislation recognizes the necessity for special provisions for the 
movement of military traffic in time of war or national emergency but would 
prohibit such special provisions for the movement of military traffic in peace- 
time. The same conditions which require special provisions for the handling 
and movement of military traffic in time of war or national emergency exist in 
peacetime. It is only the volume that varies. 

There are many reasons why laws and regulations applicable to commercial 
transportation should not be made applicable to miiltary traffic. Some of the 
principle benefits to both the carriers and the Department of Defense, in the utili- 
zation of the provisions of section 22 of the act, both in time of war or national 
emergency and in peacetime, are: 

(a) Reasonable rates, fares and charges, and rules and regulations may be 
established economically and expeditiously. Military traffic must be responsive 
to military requirements. It would be impossible to withhold critically needed 
military supplies until the establishment of reasonable rates through normal 
regulatory procedures. 

(bo) Retroactive applications may be authorized where justified. Urgency 
often requires the movement of military traffic prior to completion of negotiations 
as to the level of rates. Under section 22 these negotiated rates may be made 
retroactive, however, under tariff provisions this would be prohibited. This 
provision is beneficial to the military in that shipments may move immediately, 
and a reasonable rate structure can be established under section 22 during the 
actual movement, or upon completion of the movement, on a retroactive basis. 
In addition it is beneficial to the carriers since it obviates the undue administra- 
tive and legal burden that would result through formal proceedings for reparation. 

(c) Cancellation of quotations may be accomplished quickly and economically 
when the need for the quotations no longer exist. It is apparent that rates to 
cover one-time moves can be more readily and less expensively established and 
eanceled through the medium of rate tenders than by costly tariff specifications 
and procedures. 

(d) Section 4 of the Interest Commerce Act does not apply to inhibit the 
military departments using rates over circuitous routes more advantageous to the 
Department for security and for other purposes. 

(e) Security as to the commodity, movement, and other conditions often 
required in movement of highly classified materials can more effectively be pro- 
vided through the medium of section 22 quotations. Information as to such 
movements would be an aid and comfort to the enemy and could jeopardize our 
national security. A means must be provided for the movement of these secu- 
rity classified shipments in the interest of national defense. The greatest bulk 
of rate tenders for the military, however, are not secret but are accessible to 
interested parties. 

(f) Rates negotiated between the carriers and the Department of Defense 
which are published pursuant to section 22 are fully compensatory to the carriers 
and do not place a burden on commercial shippers. 

The assertion in (f) above is amply supported by reports of the Bureau of 
Transport Economics and Statistics of the Interstate Commerce Commission for 
August, September, and December 1955, which show that the average level of 
section 22 quotations was about 13 percent above the corresponding level of 
commodity rates on comparable (but not identical) traffic. In the recent Western 
Class Rate cases (296 I. C. C. 555), involving Mountain Pacific interstate and 
interterritorial rail traffic, the record shows that the car-mile earnings on section 
22 traffic were considerably higher than the car-mile earnings on commodity 
and “exceptions” rates. A study made by the Interstate Commerce Commission 
in the above-cited cases indicated that section 22 traffic actually had but a 
negligible impact on the Nation's total traffic. Section 22 traffic constitutes only 
about 1 percent of the total commercial rail traffic of the Nation. 

Interstate Commerce Commission Statement No. BS—1 year 1955 shows aver- 
age earnings of 61 cents per car-mile for 146 commodity classes comprising all 
rail carload manufactured and miscellaneous traffic for the calendar year 1955. 
A study of Army traffic prepared by the Transport Economics Division, Military 
Traffic Management Agency, covering exactly the same commodity groups (Nos. 
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501 through 799) moving under section 22 rates during the fiscal year 1956 shows 
that the average earnings were $1.75 per car-mile. The latter study was prepared 
on the same statistical basis as the former, and includes commodities which 
eomprise more than 95 percent of all Army section 22 rail traffic. Moreover, 
the section 22 traffic moved an average of 738 miles per car, whereas the same 
commodities moving for all shippers averaged only 528 miles per car. It is well 
established, of course, that shorter hauls cost the carrier more per mile to perform 
than do longer hauls. 

While the Department of Defense is strongly opposed to section (a) of 8. 939 
in its present form it would interpose no objection to an amendment of section 
22 of the Interstate Commerce Act which would preserve the existing provisions 
of this section with certain modifications, sueh as proposed in section 9 of H. R. 
5521, 85th Congress, a bill to amend the Interstate Commerce Act, as amended, 
so as to provide for a stronger national transportation industry and for other 
purposes. Accordingly it is recommended that section 9 of H. R. 5521, 85th 
Congress, a copy of which is attached hereto, be substituted for section (a) of 
S. 939. 

Section (b) of the proposed bill would add a subsection to section 22 of the 
act which would, in brief, provide that reduced rates offered or negotiated under 
the provisions of section 22, when accepted or agreed to by the designated repre- 
sentative of the Government, would be conclusively presumed to be just, reason- 
able, and otherwise lawful, and not subject to attack or reparation after the date 
of such acceptance or agreement upon any grounds whatsoever except for actual 
fraud or deceit or clerical mistake. This section of the ‘roposed bill is also 
objectionable, It would place the Government in a positioa inferior to that of 
commercial shippers which have 2 years after the cause of action arises within 
which to seek reparations. Rate tenders, under this proposed bill, would be 
final and conclusive immediately upon acceptance and thereafter the Government 
would be forever barred from seeking reparations. 

The provisions of section (b) of S. 939 are similar to S. 543, 84th Congress, 
and S. 906, 88d Congress. However, S. 543 would have made section 22 rates 
final and conclusive 2 years after their acceptance and S. 906 would have made 
such rates final and conclusive 180 days after acceptance. The Department 
of Defense strongly opposed enactment of these bills. §. 906 was passed by 
the 88d Congress but was vetoed by the President, who on September 2, 1954, 
announced that he was withholding his approval for substantially the same 
reasons as outlined in preceding paragraph. In that same announcement the 
President stated: “I see no reason why the Government should not be subject 
to the same limitations on retroactive review of its freight charges as a com- 
mercial shipper. That result could be accomplished equitably by an amend- 
ment to section 16 (3) of the Interstate Commerce Act specifying that the Gov- 
ernment shall be subject to the 2-year limitation presently applicable to com- 
mercial shippers * * *. I recommend that such legislation be enacted at the 
next session of the Congress.” 

Subsequent to the above announcement, representatives of several agencies 
of the Government prepared a draft of bill designed to implement the Presi- 
dent’s recommendations. A copy of thet bill, revised to include passenger trans- 
portation and certain minor technical amendments, is attached hereto and recom- 
mended as a substitute for section (b) of 8. 939. 

The substitute bill would insert a provision in section 16 (3) of part I of the 
Interstate Commerce Act and in related provisions of part II, III, and IV 
of that act specifying that the stated 2-year limitation applies to Government 
traffic. The present 6-year provision now applicable to suits by carriers against 
the Government would thereby be reduced to 2 years; and the period for action 
by the Government to obtain review of rates charged it, now contended to be 
unlimited in pending litigation, would also be fixed at 2 years. For the pur- 
pose of the limitation, Government traffic would then be on the same basis as 
commercial traffic. 

The added cost of transporting military traffic that would result from enact- 
ment of S. 939 cannot be accurately computed at this time. However, it will be 
millions of dollars. Figures bearing on this point are now being developed and 
are expected to be available when hearings are held on this bill. 

Oppon-nts of section 22 have stated that it is “mutually exclusive” for the 
Department of Defense to assert that (i) section 22 revenue levels are higher 
than commodity rate levels and (ii) to deny the Department the use of section 
22 rates would cost millions of dollars. This criticism is totally fallacious 
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because, in the absence of section 22 rates, the military traffic would generally 
not revert to commodity rates, but to class rates, which are much higher. 
The general commodity rate structure is the product of many years of vigor- 
ous effort on the part of industry to reduce rates. This effort has employed 
Wweapuns not available to military traffic managers, such as the use of private 
earriage in direct competition with common carriers, the withholding of traffic, 
and like measures. 

This report has been coordinated within the Department of Defense in ac- 
cordance with procedures prescribed by the Secretary of Defense. 

The Bureau of the Budget advised with respect to an identical report on an 
identical bill, H. R. 3233, 85th Congress, that there was no objection to the 
submission of that report to the Congress. 

Sincerely yours, 
Wiser M. Brucker, Secretary of the Army. 


Section 9 or H. R. 5521, 85rH Coneress 
(P. 15, line 20 through p. 17, line 10) 


Seo. 9. Section 22 of the Interstate Commerce Act, as amended, is amended 
as follows: 

(1) By inserting after the section designation the letter “(a)”; 

(2) By striking from the first clause thereof the words “for the United 
States, state, or municipal governments, or’ and “or the transportation of 
persons for the United States Government free or at reduced rates,”; and 

(3) By adding at the end thereof the following new subsections: 

“(b) Notwithstanding any other provision of law, the establishment, main- 
tenance, publication, and application of rates, fares, charges, rules and regula- 
tions of special application for the transportation of property for the United 
States, State, or municipal governments and of persons for the United States 
Government by carriers subject to this act is hereby authorized, subject to 
tariff rates, fares, charges, rules and regulations which would otherwise be 
applicable as maxima. Such rates, fares, charges, rules and regulations may 
be made retroactive or changed on less than 30 days’ notice upon the filing with 
the Commission by the government agency concerned of a statement setting 
forth the necessity therefor. Rates, fares, charges, rules and regulations 
authorized by this subsection or subsection (c) of this section shall not be 
subject to suspension nor to the provisions of section 4, but shall be subject 
to all other applicable provisions of the act: Provided, however, That the pro- 
visions of the act with respect to filing, publication, and posting of tariff sched- 
ules and contracts will be waived where the security of the United States so 
requires upon the filing of an appropriate statement with the Commission by 
the Government agency concerned. 

“(¢c) Nothing in this section shall be construed to affect the validity of any 
free or reduced rates, fares, or charges for transportation service rendered 
prior to the effective date hereof, and such rates, fares, or charges may be 
eontinued effective for future application if filed and published as provided in 
subsection (b) of this section within 180 days after the effective date of this 
amendment, and shall be subject to all other applicable provisions of such 
subsection.” 


A BILL To amend the Interstate Commerce Act to specify that the 2-year statute of 
limitations on actions involving undercharges and overcharges applies to transportation 
of persons or property for the United States Government 


Be it enacted by the Senate and House of Representatives of the United 
States of America in Congress assembled, That the Interstate Commerce Act, 
as amended, is hereby amended as follows: 

(1) By adding at the end of section 16 (3) (c), the following new sentence: 
“With respect to shipments of property or passengers or both for or on behalf 
of the United States as to which a subsequent deduction has been made, the 
cause of action shall be deemed to accrue from the date of such deduction.” 

(2) By adding the following new subparagraph to section 16 (3) as sub- 
paragraph “(i)”: 

. “(4) The provisions of section 16 (3) shall extend to and include all ship- 
ments of property or passengers or both for or on behalf of the United States.” 
. (8) By adding the following new sentence at the end of section 204a (4): 
“With respect to shipments of property or passengers or both for or on behalf 
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of the United States as to which a subsequent deduction has been.made, the 
cause of action shall be deemed to accrue from the date of such deduction.” 

(4) By adding the following new paragraph (7) to section 204a : 

“(7) The provisions of this section shall extend to and include all shipments of 
property or passengers or both for or on behalf of the United States.” 

(5) By adding the following new sentence at the end of section 308 (f) (2): 
“With respect to shipments of property or passengers or both for or on behalf of 
the United States as to which a subsequent deduction has been made, the cause 
of action shall be deemed to accrue from the date of such deduction.” 

(6) By adding the following new subparagraph (5) to section 308 (f) : 

“(5) The provisions of this paragraph (f) shall extend to and include all ship- 
ments of property or passengers or both for or on behalf of the United States.” 

(7) By adding the following new sentence at the end of section 406a (4): 
“With respect to shipments of property or passengers or both for or on behalf of 
the United States as to which a subsequent deduction of overpayment has been 
made, the cause of action shall be deemed to accrue from the date of such deduc- 
tion.” 

(8) By adding the following new paragraph (7) to section 406a : 

“(7) The provisions of this section shall extend to and include all shipments 
of property or passengers or both for or on behalf of the United States.” 

Sec. 2. The amendments made by the first section of this act shall apply only to 
causes of action which accrue on or after the date of enactment of this Act. 


DEPARTMENT OF THE ARMY, 
Washington, D. C., April 11, 1957. 
Hon. WARREN G. MAGNUSON, 
Chairman, Committee on Interstate and Foreign Commerce, 
United States Senate. 


DEAR Mr. CHAIRMAN: Reference is made to your request to the Secretary of 
Defense for the views of the Department of Defense with respect to S. 377, a bill 
to establish the finality of contracts between the Government and common carriers 
of passengers and freight subject to the Interstate Commerce Act. The Secretary 
of Defense has delegated to the Department of the Army the responsibility for 
expressing the views of the Department of Defense thereon. 

S. 377 would amend section 22 of the Interstate Commerce Act (49 U. S. C. 22) 
by adding two new subsections thereto. The new subsections would, in brief, 
provide that reduced rates offered, negotiated, or established under the provisions 
of section 22 when accepted or agreed to by the Secretary of Defense, Secretary 
of Agriculture or the Administrator of the General Services Administration 
would be conclusively presumed to be just, reasonable, and otherwise lawful, and 
not subject to attack, or reparation, 2 years after the date of such acceptance or 
agreement upon any grounds other than actual fraud or deceit, or clerical error. 
In addition, it provides that the provisions of the bill shall not be construed as any 
indication that similar rates, or fares, charges, rules, regulations, or practices 
theretofore effective were or were not binding upon or enforcible against the 
United States. 

S. 377 is identical with S. 543, 84th Congress, and similar to S. 906, 83d Con- 
gress except that 8S. 906 would have made such agreements under section 22 final 
and conclusive 180 days after their acceptance unless there existed an emergency 
declared by the Congress, in which event, such agreements would have become 
final 2 years after their acceptance. 

The Department of Defense opposed enactment of S. 906, 83d Congress, and S. 
543, 84th Congress, and is opposed to the enactment of S. 377 for substantiaily the 
same reasons. 

The Department is of the opinion that the provisions of 8S. 377 would place 
the Government in a position inferior to that now enjoyed by commercial ship- 
pers. Under the provisions of the Interstate Commerce Act, commercial ship- 
ments are transported under tariff rates filed with the Interstate Commerce Com- 
mission. It is extremely important to note, however, that the reasonableness 
of those published rates may be questioned by commercial shippers at any time 
following the publication of the rates in tariff form. The only limitation upon 
the appeal by commercial shippers is that recovery is limited to the 2-year period 
preceding the filing of the action. §S. 377, on the other hand, would require the 
Government to seek recovery for unreasonable rates within 2 years after accept- 
ance: otherwise, those rates would become final and binding with no appeal 
available to the Government. For example, a commercial shipper may transport 
goods under published tariff rates for an indefinite period before appealing those 
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rates to the Interstate Commerce Commission. The only limitation upon the 
shipper’s rights would be that his recovery would be limited to damages for the 
2 years preceding the appeal. A Government shipper who, once he accepts and 
uses section 22 rates fails to exercise the right for review and recovery within 2 
years would, under the provisions of 8. 377, thereafter be precluded from seeking 
recovery for any reason. 

If 8S. 377 is enacted, the Department of Defense, in order to avoid unjustified 
and excessive transportation costs, would be required to establish new pro- 
cedures within the Department capable of analyzing and making more certain 
the reasonableness of all rates offered under section 22 in advance of entering 
into any rate agreements. While the expense of performing that additional 
administrative burden has not been definitely established, it is believed that the 
additional cost would be considerable. The only other alternative would be to 
make shipments at tariff rates and later seek a hearing as to the reasonableness 
of those rates. That would involve additional costs for litigation of formal at- 
tacks on those rates before the Interstate Commerce Commission. 

S. 906 was passed by the 83d Congress and forwarded to the President, who, 
on September 2, 1954, announced that he was withholding his approval for rea- 
sons substantially the same as the reasons enumerated above. In that same an- 
nouncement the President stated: “I see no reason why the Government should 
not be subject to the same limitations on retroactive review of its freight charges 
as a commercial shipper. That result could be accomplished equitably by an 
amendment to section 16 (3) of the Interstate Commerce Act specifying that 
the Government shall be subject to the 2-year limitation presently applicable 
to commercial shippers. * * * I recommend that such legislation be enacted at 
the next session of the Congress.” 

Subsequent to the above announcement, representatives of several agencies of 
the Government prepared a draft of a bill designed to implement the President’s 
recommendations. A copy of that bill, revised to include passenger transporta- 
tion and certain minor technical amendments, is attached hereto. 

The substitute bill would insert a provision in section 16 (3) of part I of the 
Interstate Commerce Act and in related provisions of part II, III, and IV of that 
act specifying that the stated 2-year limitation applies to Government traffic. 
‘The present 6-year provision now applicable to suits by carriers against the Gov- 
ernment would thereby be reduced to 2 years; and the period for action by the 
Government to obtain review of rates charged it, now contended to be unlimited 
in pending litigation, would also be fixed at 2 years. For the purpose of the lim- 
ae Government traffic would then be on the same basis as commercial 
traffic. 

Because of a special provision dealing with the auditing of carriers’ accounts 
with the Government, including a right to set off, contained in section 322 of the 
Transportation Act of 1940 (54 Stat. 955; 49 U. S. C. 66), it is necessary to 
include an additional provision. This would make the 2-year period run from the 
date of the offset or deduction rather than from the date of shipment, where the 
right of offset has been authorized. 

Since there has been considerable litigation pending which might be affected 
by such change in periods of limitation on actions, a savings clause has been 
included. 

While the Department of Defense is opposed to the enactment of S. 377, it 
would interpose no objection to the enactment of this substitute draft of bill. 

This report has been coordinated within the Department of Defense in accord- 
ance with procedures prescribed by the Secretary of Defense. 

The Bureau of the Budget has advised that there is no objection to the sub- 
mission of this report to the Congress. 

Sincerely yours, 
Wiser M. Brucker, Secretary of the Army. 


A BILL To amend the Interstate Commerce Act to specify that the two-year statute of 
limitations on actions involving undercharges and overcharges applies to transportation 
of persons or property for the United States Government 


Be it enacted by the Senate and House of Representatives of the United 
States of Amcrica in Congress assembled, That the Interstate Commerce Act, as 
amended, is hereby amended as follows: 

(1) By adding at the end of section 16 (3) (e), the following new sentence: 
“With respect to shipments of property or passengers or both for or on behalf 
of the United States as to which a subsequent deduction has been made, the 
cause of action shall be deemed to accrue from the date of such deduction.” 


aE 





A AL 


SURFACE TRANSPORTATION RATEMAKING BILLS 25 


( Sr By ae the following new subparagraph to section 16 (3) as subpara- 
graph “(i)”: 

“(i) The provisions of section 16 (3) shall extend to and include all ship- 
ments of property or passengers or both for or on behalf of the United States.” 

(3) By adding the following new sentence at the end of section 204a (4): 
“With respect to shipments of property or passengers or both for or on behalf 
of the United States as to which a subsequent deduction has been made, the 
cause of action shall be deemed to accrue from the date of such deduction.” 

(4) By adding the following new paragraph (7) to section 204a: 

(7) The provisions of this section shall extend to and include all shipments 
of property or passengers or both for or on behalf of the United States.” 

(5) By adding the following new sentence at the end of section 308 (f) (2): 
“With respect to shipments of property or passengers or both for or on behalf 
of the United States as to which a subsequent deduction has been made, the 
cause of action shall be deemed to accrue from the date of such deduction.” 

(6) By adding the following new subparagraph (5) to section 308 (f): 

“(5) The provisions of this paragraph (f) shall extend to and include all 
shipments of property or passengers or both for or on behalf of the United States.” 

(7) By adding the following new sentence at the end of section 406a (4): 
“With respect to shipments of property or passengers or both for or on behalf 
of the United States as to which a subsequent deduction of overpayment has 
been made, the cause of action shall be deemed to accrue from the date of such 
deduction.” 

(8) By adding the following new paragraph (7) to section 406a: 

“(7) The provisions of this section shall extend to and include all shipments of 
property or passengers or both for or on behaif of the United States.” 

Sec. 2. The amendments made by the first section of this Act shall apply only 
to causes of action which accrue on or after the date of enactment of this Act. 


Unrtep STATES DEPARTMENT OF JUSTICE, 
OFFICE OF THE DEPUY ATTORNEY GENERAL, 
Washington, D. C., March 18, 1957. 
Hon. WARREN G. MAGNUSON, 
Chairman, Committee on Interstate and Foreign Commerce, 
United States Senate, Washington, D.C. 


Dear SENATOR: This is response to your request for the views of the Depart- 
ment of Justice concerning the bill (S. 378) to amend the Interstate Commerce 
Act in order to provide civil liability for violations of such act by common carriers 
by motor vehicle and freight forwarders. 

The bill would amend sections 204a and 406a of the Interstate Commerce Act 
(49 U. S. C. 304a and 1006a) by adding certain subsections which would provide 
that if any common carrier by motor vehicle or freight forwarder subject to the 
provisions of the Interstate Commerce Act does anything prohibited by the act, 
or omits to do anything required to be done by that act, it shall be liable to the 
person or persons injured thereby for the full amount of damages sustained by 
reason of the violation. The bill would also provide that a person claiming to 
be damaged by any such carrier may seek recovery either before the Interstate 
Commerce Commission or before a United State district court; that if a carrier 
refuses to comply with an order of the Commission for payment of money, the 
complainant may file suit in the district court wherein the findings and order of 
the Commission shall be prima facie evidence of the facts therein stated; and 
that, with certain exceptions, suits shall be filed within 2 years from the time 
the cause of action accrues. The bill would be applicabel only with respect to 
eases in which the cause of action accrues after the date of its enactment. 

Whether the bill should be enacted involves a question of policy concerning 
which this Department prefers to make no recommendation. It is noted, how- 
ever, that the enactment of the measure would result in bringing the provisions 
of the Interstate Commerce Act which pertain to motor carriers and freight for- 
warders into conformity with those which pertain to railroads and water carriers 
insofar as civil liability is concerned. 

The Bureau of the Budget has advised that there is no objection to the sub- 
mission of this report. 

Sincerely, 
WILLIAM P. ROGERs, 


Deputy Attorney General. 
91714—57——_8 
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FEDERAL TRADE COMMISSION, 
Washington, May 24, 1957. 
Hon. WARREN G. MAGNUSON, 
Chairman, Committee on Interstate and Foreign Commerce, 
United States Senate, Washington, D. C. 


Dear Mr. CHAIRMAN: This is in response to your letter of January 14, 1957, 
inviting comment upon S8. 378, 85th Congress, 1st session, a bill to amend the 
Interstate Commerce Act in order to provide civil liability for violations of such 
act by common carriers by motor vehicle and freight forwarders. 

This bill, if enacted, would not affect the functions and duties of the Federal 
Trade Commission and it deals with a subject matter with respect to which this 
agency has only the most casual information. In view of this, while we appre- 
ciate the opportunity afforded to report upon the bill, it does not appear that 
there is any useful comment that we can offer. 

By direction of the Commission. 

JOHN W. GWYNNE, Chairman. 


COMPTROLLER GENERAL OF THE UNITED STATES, 
Washington, January 23, 1957. 
Hon. WaARREN G. MAGNUSON, 
Chairman, Committee on Interstate and Foreign Commerce, 
United States Senate. 


Dear Mr. CHAIRMAN: Further reference is made to your letter dated January 
14, 1957, requesting any comments we may care to offer concerning S. 378, intro- 
duced by Senator Bricker of Ohio on January 9, 1957. 

This bill, which is identical with S. 723, 84th Congress, would amend sections 
204a and 406a of the Interstate Commerce Act (49 U. S. C. 304a and 1006a), by 
making provisions for the recovery of damages incurred because of violations 
of the act by common carriers by motor vehicle and freight forwarders. As we 
reported in connection with S. 723 we can see no objection to the enactment of 
the proposed legislation, since similar provisions governing common carriers by 
rail and water are already included in parts I and III of the Interstate Com- 
merce Act. 

Sincerely yours, 
JOSEPH CAMPBELL, 
Comptroller General of the United States. 





COMPTROLLER GENERAL OF THE UNITED STATES, 
Washington, February 6, 1957. 
Hon. WARREN G. MAGNUSON, 
Chairman, Committee on Interstate and Forcign Commerce, 
United States Senate. 


Deak Mr. CHAIRMAN: Further reference is made to your letter of January 30, 
1957, transmitting to us a copy of S. 937, a bill to amend section 4 of the Inter- 
state Commerce Act, as amended, and requesting any comments we may care to 
make concerning the proposed legislation. 

We understand that 8S. 937 was introduced at the request of the Interstate 
Commerce Commission, It is designed to relieve both the carriers and the Inter- 
state Commerce Commission of part of the burden now imposed when rates are 
proposed which violate either the long-and-short-haul or the aggregate-of- 
intermediate clause of section 4 (1) of the Interstate Commerce Act, title 49, 
United States Code, section 4 (1). This amendment would permit a carrier or 
carriers operating over circuitous routes to meet the charges of a carrier or 
carriers of the same type operating over a more direct line or route, to or from 
the competitive points, without the necessity of filing an application with the 
Commission for the authority to publish such rates. All of the other provisions 
of section 4 (1) would remain substantially unchanged in the event of the enact- 
ment of 8. 937, since prior permission would still be required with respect to all 
other new rates proposed by the carriers subject to part I or part III of the 
act which would violate the prohibitions of section 4 (1) of the act. The pro- 
posed changes, if enacted, would help stimulate and sharpen efforts by carriers 
of the same type to offset the competitive advantages held by other carriers as to 
particular points and areas where desirable traffic is available. It appears that 
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there would not be any appreciable lessening of the safeguards now afforded the 
public by the provisions of this section of the act. 

The enactment of S. 937 would not necessarily have any adverse effect upon the 
Government as a shipper, nor would it have any direct effect upon the functions 
of the General Accounting Office in the audit of charges paid for transportation 
services for, or on behalf of, the United States. If the bill is found to be other- 


wise meritorious, we would have no objection to its favorable consideration by 
your committee. 


Sincerely yours, 
JOSEPH CAMPBELL, 
Comptrolicry General of the United States. 


THE SECRETARY OF COMMERCE, 
Washington, D. C., May 15, 1957. 
Hon. WARREN G, MAGNUSON, 
Chairman, Committee on Interstate and Foreign Commerce, 
United States Senate, Washington, D. C. 


Dear Mr. CHAIRMAN: This letter is in reply to your request of March 20, 1957, 
for the views of this Department with respect to S. 939, a bill to amend section 
22 of the Interstate Commerce Act, as amended. 

The bill, sponsored by the Interstate Commerce Commission, would amend 
section 22 of the Interstate Commerce Act in two important respects. First, 
it would restrict the carriage, storage or hauling of property for the United 
State, State or municipal governments and the transportation of persons for the 
United States free or at reduced rates to periods of war or national emergency 
as declared by the Congress or the President. Second, it would provide that any 
charges for transportation established under section 22, when accepted or agreed 
to by the United States or State or municipal government shall be conclusively 
presumed to be just, reasonable and otherwise lawful and not subject to attack 
or reparation thereafter except for fraud, deceit or clerical error. It also pro- 
vides for 90 days’ written notice for the cancellation of such rates by the Gov- 
ernment, or by any of the other parties thereto. 

The Presidential Advisory Committee on Transport Policy and Organization 
while neting in its report that the present authority under section 22 may give 
rise to practices which may not be in the public interest, recognized, however, 
that national security, the peculiarities of Government procurement practices, 
and other differences between Government transportation and that for the gen- 
eral public, require that Government traffic be accorded somewhat different treat- 
ment than commercial traffic. Accordingly, it recommended continuation of au, 
thority for carriers to establish voluntary special Government rates, subjecting 
such rates to all provisions of the act, including public filing, except suspension 
and long-and-short-haul provisions. It also recommended authorization for ap- 
plication of special Government rates retroactively or on short notice in certain 
instances, and authorization for waiver of filing requirements in cases where 
national security is involved. 

This recommendation, clarified in certain respects, has been submitted by the 
Department and introduced as 8S. 1457, section 9 thereof being the applicable 
section, 

The finality provisions of 8S. 989 would place the Government in a position, 
under the law, inferior to that of commercial shippers with respect to retroac- 
tive review of transportation charges. The President, in withholding approval 
of a similar measure, S. 906, 83d Congress, stated, however, that he could see no 
reason why the Government should not be subject to the same limitations on 
retroactive review as commercial shippers. 

For these reasons, this Department opposes the enactment of 8. 939. We rec: 
ommend the enactment of S. 1457 which includes provisions that would amend 
section 22. This Department would have no objection to amending section 16 (3) 
of the act to provide that the stated 2-year limitation applies to Government 
traffic. The present 6-year limitation now applicable to actions by carriers 
against the Government would accordingly be reduced to 2 years, and the period 
for action by the Government to obtain review of its charges, claimed now to be 
unlimited, would also be fixed at 2 years. 

The Bureau of the Budget has advised that it would interpose no objection 
to the submission of this report to your committee. 

Sincerely yours, 
SIncLAIR WEEKS, Secretary of Commerce. 
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COMPTROLLER GENERAL OF THE UNITED STATES, 
Washington, February 18, 1957. 
Hon. WARREN G. MAGNUSON, 
Chairman, Committee on Interstate and Foreign Commerce, 
United States Senate. 


Deak Mrz. CHAIRMAN: Further reference is made to your letter of January 
30, 1957, transmitting a copy of 8S. 943, a bill to amend section 218 (a) of the 
Interstate Commerce Act, as amended, to require contract carriers by motor 
vehicle to file with the Interstate Commerce Commission their actual rates or 
charges for transportation services. You request our comments concerning the 
proposed legislation. 

Under the present provisions of section 218 (a) of the Interstate Commerce 
Act, as amended, title 49, United States Code section 318 (a), and the regulations 
issued by the Interstate Commerce Commission pursuant thereto, contract car- 
riers by motor vehicle are required to file schedules of minimum rates or charges 
with the Commission. The purpose of the proposed amendment is to require the 
filing of schedules of the actual rates or charges in lieu of schedules of the 
minimum rates or charges. 

Such a requirement, if enacted, apparently would not affect the interests of 
the United States as a shipper or user of motor vehicle contract carriers’ services, 
except insofar as consideration of the provisions of the enactment would be re- 
quired in connection with such rules and regulations as the Interstate Commerce 
Commission might formulate in a proceeding entitled Transportation of U. 8. 
Government Freight by Contract Carriers by Mctor Vehicle, Ex Parte No. MO-47, 
still pending with the Commission. Apart from this, the bill, if enacted, would 
not have any direct effect upon the functions of the General Accounting Office. 

We have no special knowledge of the need for or the merits of the propcesed 
amendment, and, accordingly, have no further comment to offer at this time. 

Sincerely yours, 
JosEPH CAM 
Comptroller General of the United States, 





UnrrTep STATES DEPARTMENT OF JUSTICE, 
OFFICE OF THE DEPUTY ATTORNEY GENERAL, 
Washington, D. C., April 17, 1957. 
Hon. WARREN G. MAGNUSON, 
Chairman, Committee on Interstate and Foreign Commerce, 
United States Senate, Washington, D.C. 


Deaz SENATOR: This is in response to your request for the views of the De- 
partment of Justice concerning the bill (S. 943) to amend section 218 (a) of 
the Interstate Commerce Act, as amended, to require contract carriers by motor 
vehicle to file with the Interstate Commerce Commission their actual rates or 
charges for transportation services. 

The bill would amend the present section 218 (a) of the Interstate Commerce 
Act (49 U. S. C. 318 (a) ) which now provides that contract carriers in the motor 
earrier field must file with the Commission the minimum rates or charges to be 
charged shippers entering into contracts with such carriers. The bill would 
amend the section so as to require that such carriers must file with the Com- 
mission their “actual rates or charges.” 

Whether the bill should be enacted involves a question of policy concerning 
which this Department prefers to make no recommendation. 

The Bureau of the Budget has advised that there is no objection to the sub- 
mission of this report. 

Sincerely, 
WILLIAM P. RoGeErs, 
Deputy Attorney General. 


Senator Smatuers. I mis t announce now that the hearings to- 
morrow, Wednesday, the 17th, will begin at 10: 30 a. m. 


The first witness we are pleased to hear is the chairman of the Inter- 
state Commerce Commission, Mr. Owen Clarke. 
Mr. Clarke. 
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All right, Mr. Chairman, we are happy to have you back. It doesn’t 
seem so long ago that you were with us. 
Mr. Cuarke. No; it isn’t. 
Senator Smaruers. It is always a pleasure to see you. You go 
right ahead. 
Ir. Cuarxe. Thank you. 


STATEMENT OF OWEN CLARKE, CHAIRMAN, INTERSTATE 
COMMERCE COMMISSION 


Mr. Ciarkr. My name is Owen Clarke. Iam the present chairman 
of the Interstate Commerce Commission and have served in that 
capacity since January 1 of this year. 

enator Lauscur. Why not coe with the reading of the first 
paragraph? 

Mr. CrarKe. All right. 

Senator Smaruers. Does everybody have a copy of your statement? 

Senator Lauscue. I have a copy. 

Senator Purre.u. I have one, thank you. 
uae Crarke. S. 937 is an implementation of our recommendation 

o. 2. 

Enactment of S. 937 would eliminate the present necessity under 
section 4 (1) of the Interstate Commerce Act of securing the Commis- 
sion’s prior approval to establish rates over circuitous routes equiva- 
lent to the going rates over a more direct route of the same type of 
carrier when, in the carrier’s opinion, such rates are necessary for 
competitive reasons. Elimination of this provision would enhance 
the Commission’s administrative effectiveness and would enable the 
carriers to simplify and improve their tariffs to the benefit of all 
concerned. 

Under section 4 (1) common carriers subject to part I or part I— 
that is, the parts pertaining to railroads and water carriers—are now 
prohibited from charging or receiving any greater compensation for 
the transportation of passengers, or like kind of property, for a 
shorter than for a longer distance over the same line or route in the 
same direction, the shorter being included within the longer distance. 

Section 4 (1) also provides, among other things, that, upon appli- 
cation, the Commission may, in special cases, after investigation, 
authorize such carriers to charge less for the longer than for the 
shorter distance, and from time to time prescribe the extent to which 
such common carriers may be relieved from the provisions of the 
section. In the exercise of this authority, however, the Commission 
may not permit the establishment of any charge to or from the more 
distant point that is not reasonably compensatory for the service 
performed. Now may it grant such authorization on account of 
merely potential water competition not actually in existence. 

S. 937 would make the fourth section self-operating with respect to 
departures over circuitous routes for competitive reasons. No fur- 
ther authorization from the Commission would be necessary although 
other standards set forth in other sections of the act would, of course, 
have to be observed. Elimination of the need for prior Commission 
approval would not result in discrimination against intermediate 
points on the circuitous route. Discrimination, 1f any, would have 
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already occurred by reason of the prior publication of the lower 
charges for the longer distance than for the shorter distance over the 
direct route. Such a situation would be created when the lower rate 
over the direct route becomes effective, and not upon publication by 
the circuitous route carrier of a rate equivalent to the rate over the 
direct route. 

Under existing regulatory policy, rates are initiated by the carriers, 
and are subject to review by the Commission. This does not mean 
that the Commission must investigate and pass upon the justness and 
reasonableness of every rate before it becomes effective. Rates are 
reviewed whenever their lawfulness is questioned, and experience has 
proved this to be a satisfactory practice. It is reasonable to assume 
therefore, that rates published over circuitous routes to meet the rates 
over the more direct routes would be compensatory and otherwise 
lawful. Should the lawfulness of such a rate be questioned, it would 
be subject to specific review, and the Commission would consider its 
compensatory aspects under the just and reasonable provision of sec- 
tion lof theact. If found not to be compensatory, it would constitute 
an unauthorized departure from the long-and-short haul principle, 
and would therefore be unlawful and not permitted. 

The long-and-short haul clause of the act has been surrounded 
throughout its history by more controversy than any other provision. 
A major portion of the congressional debate at the time the original 
act was under consideration in 1887 was devoted to this clause. In 
the 10 years that followed, a series of court decisions rendered it 
ineffectual by interpreting the statute as it was then worded as per- 
mitting the carriers to determine for themselves whether long-and- 
short haul departures were unlawful. The dissatisfaction with this 
situation led to the amendments in 1910 and 1920, by which the clause 
was strengthened, and the Commission was given the primary function 
of determining whether departures should be sanctioned. Since the 
Commission is constantly seeking assurance that all rates subject to 
its jurisdiction, including those published under section 4, are not 
unjust or unreasonable, or unduly discriminatory, prior Commission 
approval to publish such rates over circuitous routes would seem 
unnecessary. 

Experience has shown that this provision has been excessively bur- 
densome to all concerned. It has brought about disproportionate ex- 
penditures of time, labor, and funds by both the carriers and the Com- 
mission in view of the relatively few instances where denial of sec- 
tion 4 relief has been warranted. During the year ending October 31, 
1956, for example, the carriers filed 1,573 applications for fourth- 
section relief. Of this number only 87 were denied, the remainder 
having been granted in whole or in part, either on a continuing or 
temporary basis. Those figures include applications for relief other 
than over circuitous routes. 

For the months of October, November, and December 1956, a total 
of 431 fourth-section applications were filed. Of this number 127, 
or 29.4 percent, sought relief over circuitous routes only. Only 5 of 
these were opposed, and only 7 were denied, On the basis of handling 
about 459 circuitous route applications per year, it is estimated that 
enactment of S. 937 would result in annual savings of over $19,000 for 
the Commission. That is on the basis of present filings. In the past 
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13 years the number of fourth-section applications has increased al- 
most threefold and there is good reason to believe that this trend will 
continue. 

Enactment of the proposed change would serve to streamline sec- 
tion 4 without disturbing its principal purpose, i. e., control of de- 
partures from the long-and-short-haul principle over the direct routes. 
By materially reducing the size of many tariffs and by simplifying 
them generally the benefits of these changes would redound to ship- 
pers and other tariff users in substantial degree. 

The proposed new provision prohibiting the consideration of rates 
so established over circuitous routes as evidence of the compensatory 
character of rates involved in other proceedings would serve to pre- 
vent use of such rates (which may, as an exception to the provisions of 
section 4, become effective without the Commission’s prior approval) 
as criteria justifying proposed rate adjustments in other proceedings. 

Senator Smaruers. Mr. Chairman, before you go to the next bill, 
are there any questions on that statement on that particular bill? 

Senator Lauscne. Mr. Chairman. 

Mr. Crarke. Yes, 

Senator Lauscuer. Is the proposal made by the Commission contro- 
verted by any of the interests? Just yes or no. 

Mr. Crarke. To only a very slight degree. There are a few in- 
terests, interior interests in the Mountain Pacific area, around Salt 
Lake, which have expressed some concern about it; we think because 
they don’t understand what we are trying to accomplish by it. We 
have no intention or desire to disturb the basic principle of the fourth 
section. 

Senator Smaruers. Are they going to appear here? Do you know 
whether or not—are we having anybody appearing in opposittion ? 

Mr. Barron. Yes, we do. 

Senator Smaruers. All right. 

Bill? 

Senator Purrets. On page 5 you mentioned that— 
during the year ending December 31— 
and you give examples— 
carriers filed 1,573 applications for fourth-section relief. 


Mr. Cuiarke. Yes. 

Senator Purreit (continuing) : 

Of this number, only 87 were denied, the remainder having been granted in 
whole or in part, 

In those 87 having been denied, had they not’ been denied and had 
they proceeded without denial, on the basis of no need for seeking 
authorization from the Commission anyway, how many of those might 
have caused serious situations to others? 

Mr. Cruarke. I don’t have a breakdown of that, Senator, but the 
87 were denied for all reasons, for a variety of different reasons, and 
they did not involve just circuitous route carriers. 

Senator Purrety. You don’t have a breakdown of those? 

Mr. CrarKke. No; I think we can prepare such a breakdown. 

Senator Purtreti. That involve that? 
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Mr. Cuarke. Yes. We would be glad to furnish it. 

(The information was furnished in a letter dated April 29, 1957, 
from Chairman Clarke to Senator Smathers on S. 943.) 

Senator Purrett. Then on the same page, you say : 

Of this number 127, or 29.4 percent, sought relief over circuitous routes only. 
Only 5 of these were opposed, and only 7 were denied. 

Mr. Ciarxe, Yes. 

Senator Purreti. Now, those were in fact directly connected with 
this circuitous route ? 

Mr. Crarke, That is right. 

Senator Purrett. Had they been able to operate without seeking 
authorization from the Commission, would serious damage have been 
done to others? 

Mr. Cuarke. No, none whatsoever. We don’t believe any damage 
would have been done at all since any interested person could have 
filed a formal complaint. In fact, I might say that 29 percent is 
probably a fairly general figure that could be applied to the full year, 
of 1,573, and there would be consequently perhaps 500 for the year 
that would be covered by this bill or become unnecessary. 

Senator Purreti. Those are the only questions I have at this time. 

Senator Smaruers. All right. Senator Potter, would you care to 
ask any questions? 

Senator Porrer. No questions. 

Senator Smatuers. All right. 

Go ahead, Mr. Chairman. 

Mr. CuarKe. S. 939 would implement our legislative recommenda- 
tion No. 3. It would amend section 22 of the act so as to limit its 
application with respect to reduced rates on Government traffic to 
time of war or national emergency. Except in cases of fraud, deceit, 
or clear error, it would also make agreements or arrangements be- 
tween goverments and carriers for reduced rates under this section 
binding upon the parties as of the date of acceptance or agreement. 

Section 22 now permits, among other things, the carriage, storage, 
or handling of property free or at reduced rates for the United States, 
State, or municipal governments. It also permits the transportation 
of persons for the United States Government free or at reduced rates. 
These provisions are made applicable to motor common carriers by 
section 217 (b) and to common carriers by water and freight forward- 
ers by sections 306 (c) and 405 (c), respectively. 

To the extent that it applies to Government traffic section 22 is sub- 
stantially the same today as it was at the time of the enactment of the 
original act to regulate commerce in 1887. At that time the Govern- 
ment was a small shipper and a small user of passenger facilities. 
However, it is now the largest single purchaser of transportation serv- 
ices, and its traffic moves largely at reduced rates under section 22. 
This has a strong tendency to increase the cost of regulated transporta- 
tion services to commercial users to whom such reduced rates are not 
available. 

When rates become too high, commercial users resort to private car- 
riage. This, of course, has a detrimental effect upon the common car- 
riers—the hard core of our Nation’s transportation system. Enact- 
ment of paragraph (a) of this bill would serve, to some extent at least, 
to prevent any such further undermining of the common-carrier sys- 
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tem. Its full effect and benefit, however, will not be realized if Govern- 
ment agencies remain free to bargain with carriers whose rates and 
charges are not subject to regulation. 

Senator Smatuers. Mr. Chairman, explain that to me a little. I 
don’t know that I completely follow you there, not being familiar with 
how this operates. 

Mr. CuarKke. Yes. 

Senator Smaruers. Now, tell me why the fact that this provision 
allows the Government, we will say to get a reduced rate—how that 
has a tendency to increase the cost of all other regulated transportation. 

Mr. Ciarke. Well, if the transportation companies are receiving 
less than the published tariff rate from the principal shipper, they 
have to make up that loss of income somewhere else, and the only other 
place to make it up is on the private shipper. 

If the unit of revenue received from the United States is lower than 
it is from any other shipper, then it is going to so decrease the overall 
revenues of the carrier that they are going to make up or compensate 
for that. 

Senator Smaruers. You mean to say that they carry this for less 
than cost ? 

Mr. Crarke. They can. They can carry it at free or reduced rates. 

Senator Smatuers. I know, but if they don’t carry it for less than 
cost, they still make some profit out of it, don’t they, or if they have a 
large enough amount ? 

Mr. Cuarke. Even if they carry it at cost, they are making no profit. 

Senator Smatuers. All right. Let’s assume they carry it at a figure 
that is less than the advertised rate. 

Mr. Ciarke. Than the published rate for all shippers ? 

Senator Smatuers. That is right. 

Mr. Criarke. Then we think the Government is receiving an unfair 
advantage. We just don’t believe that it is prudent or wise for the 
Government to receive any advantage over other shippers in the pay- 
ment of 

Senator Smatruers. You don’t believe that the Government, because 
of the volume of its work or the volume of its business, is entitled to 
any special rate over that which some person would have even though 
he didn’t ship very much ? 

Mr. Ciarxe. No. 

Senator Smatuers. All right, sir, go ahead. 

Mr. CuarKe. It has been contended that, except for section 22, the 
ratemaking and rate publication provisions of the Interstate Com- 
merce Act do not permit the expenclitious establishment of new rates 
on emergency peacetime traffic. This seems to ignore completely the 
fact that the Commission has the power under section 6 (3), and 
under comparable provisions in other parts of the act, to allow changes 
in rates upon less than 30 days’ notice. Under these provisions rates 
may be established upon 1 day’s notice and often are. 

It has also been contended that according to reports of our own Bu- 
reau of Transport Economics and Statistics, the level of section 22 
quotations averaged 13 to 14 percent above commodity rates for the 
years 1950 and 1952 through 1954. The Bureau’s analyses, based 
upon a 1 percent rail carload waybill sample, compared section 22 
quotations with commodity rates for similar but not identical com- 
mercial traffic. Section 22 traffic for specific commodity classes, ter- 
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ritorial movement and length of haul were compared to commodity 
rated traffic covering the same commodity classes, territorial move- 
ment, and length of haul. 

Only similar moves could be compared since in no case are there 
movements on both commodity rates and section 22 quotations on the 
same commodity between identical points. The fact that the section 
22 level was somewhat higher than average comparable commodity 
rates is not surprising in view of the different types of traffic involved. 
A substantial portion of section 22 reductions applies when there is 
infrequent movement or movement in the opposite direction of estab- 
lished volume traffic. 

‘We do not feel, however, that complete elimination of the section 22 
Le aa on Government traffic would be in the interest of national 

efense. During time of war or national emergency many commodi- 
ties must necessarily be moved by the Government on extremely short 
notice and for which there are no published rates, or they must be 
moved over routes and between points as to which frequently no 
reasonable rates apply, and under conditions which would make it 
physically impossible for carriers to publish and file tariffs on suf- 

ciently short notice to meet the Government’s requirements. Often 
it is quite unlikely that any commercial demand for the use of such 
routes, or in some cases for transit, storage or other services exists or 
ever will exist. During periods of emergency there is also a need for 
arrangements under which the secrecy of movements can be proserved. 

The purpose of the second proposed amendment to section 22, which 
is not dependent upon enactment of the first proposal, is to enable ap- 
propriate Government agencies and the carriers to negotiate rates 
on a firm and unassailable basis. 

Senator SmarHers. May I ask you a question ? 

Mr. Ciarke. Yes. 

Senator Smatuers. Before we get to the second point there? 

Mr. Criarke. Yes. 

Senator SmarHers. Has anybody made an estimate as to what it 
would cost the Government if this particular first—if this first pro- 
vision in the een amendment to section 22 were adopted ¢ 

Mr. Crarke. Yes, sir, a number of different estimates have been 
made, Mr. Chairman, and I believe there will be testimony on that 
from the Defense Department and probably GSA. 

Senator Smaruers. AJ] right, sir. 

Reamatoe Pourrett. Have you available, Mr. Chairman, such figures 
now ¢ 

Mr. Crarke. I don’t have them readily handy. We wouldn’t have 
that information ourselves. 

Senator Smaruers. As I understand, what you are trying to say in 
this first section is that from this point on the Government will have to 
pay the regular published rates? 

Mr. Crarke. Yes. 

Senator Smatruers. For the transportation of any Government item, 
whether it be the military personnel 

Mr. Crarke. That is right. 





Senator Smaruers. Whether it be housing, or whether it be cement ? 

Mr. Crarxe. That is right. 

Senator Smatuers. Or whether it be blocks or munitions, or what- 
ever it may be? 
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Mr. CLarke, Yes. 

Senator SmarHers. They are going to have to pay the regular pub- 
lished rate for that tr ansportation ¢ 

Mr. Criarke. That is what we advocate. 

Senator Smaruers. All right, sir. And prior to this time, they 
have been permitted to go out and negotiate to get the best rate that 
they thought they could get? 

Mr. Cuarke. Yes. And we think that that privilege has been 
abused. 

Senator SmarHers. Now, in what way has it been abused ? 

Mr. CuarKe. We believe that they have encouraged rate cutting as 
among carriers, and that they have received service at an unreasonably 
low level 

Senator SmarnHers. Well 

Mr. Criarke. Considering the overall needs of the transportation 
industry. 

Senator Smaruers. The point that I am not clear on yet is do you 
mean to say that some of these carriers go out and enter into contracts 
with the Government to carry certain freight items at a cost, or at a 
price that we will say is actually lower than their cost ? 

Mr. CrarKxr. We believe so. 

Senator Smaruers. When you say “We believe so,” do you know 
that to be a fact? 

Mr. Ciarke. I believe we have some information to substantiate that 
opinion. I don’t happen to have it with me today. 

Senator Smaruers. Do you know of any concerns that have gone out 
of business just solely because they have taken so much Government 
business that they finally, through a lack of discretion, put themselves 
out of business by t taking it at too low a rate? 

Mr. Care. I don’t know of any specific companies that that has 
a ened to. But we know their overall revenues have been unneces- 

sarily lowered. It has affected their financial stability. 

Senator Lauscue. Well 

Senator Smaruers. Yes. 

Senator Lauscne. Is your concern about the carrier or about the 
added load that is put on other shippers 

Mr. Cuarke. It is the latter. We are concerned about the added 
load that is put on the other shippers, because of the reduced revenues 
received from the Government for rendering this same, identical 
service. 

Senator SmatuHers. Let me see if I follow you again now. Are 
what you are saying is that they have to turn around and ask for higher 
rates { 

Mr. Ciarke. That is it exactly. 

Senator Smatruers. On the average civilian shipment, because they 

ive so much service to the Government at a cost or at a price which 
is so low, that they would have to make up the loss that they have suf- 
fered by carrying the Government’s goods by charging the private 
shipper more money; is that what you are saying? 

Mr. Crarke. That is it exactly, Mr. Chairman. 

Senator Purrety. Of course, when you get into the question of 
what is below cost, you have many factors to take into consideration ? 

Mr. Crarke. Yes. 
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Senator Purreit. Whether something taken at a lesser price in fact 
would help to show a greater profit on another movement. Do you 
know that? 

Mr. Cuarke. Yes. 

Senator Purrert. So when we start talking about what is below 
cost and what are profits, you are getting into a field that is awfully 
hard to define; isn’t that right? Do you wish us to believe that these 
movements are made at what would be actually below the cost of 
operating the carriers for the transportation over a given number of 
miles of this freight ? 

Mr. Crarxe. I am certain that there are isolated instances of that, 
but overall we think that traffic is moving at an unreasonably low 
ae so close to the out-of-pocket costs that it leaves no room for 

roht. 

* Senator Purreti. No room for profit on this movement? 

Mr. Crarxe. Yes. So what profit the carriers are to make will 
have to be made up on the business handled for the general public. 

Senator Purrett. Well, I am not arguing the point. I want to 
point out, however, that sometimes business taken at no profit is 
taken so that greater profit can be made on other business taken. 
You do know that? 

Mr. Crarke. Yes. 

Senator Smaruers. The point that I still don’t understand is this: 
You say that transportation companies still will let the Government, 
in effect, browbeat them or force them—there is no coercion or there 
is nothing of that nature, is there ? 

Mr. Crarke. No. 

Senator Smaruers. Requiring them to take the contract? 

Mr. Ciarke. No. It is entirely voluntary. 

penne Smatuers. Which results in a Abe to them, and they still 
take it? 

Mr. Crarke. Yes. Sometimes, as Senator Purtell pointed out, it is 
pa to take a loss, a small loss, than to have idle equipment, we 
will say. 

Senator Smatuers. Well, if their equipment were going to be idle 
anyway, then it looks like to me it doesn’t operate in the nature—t is 
cutting down their loss, because if the equipment were idle and you 
weren’t going to lose it—— 

Mr. Crarke. If the equipment is idle the loss would be greater. 

Senator Smaruers. If they can’t make a dollar, they would rather 
make 50 cents? 

Mr. Cuarke. Yes, sir. 

Senator Smatuers. I wanted to get this clear in my mind. I have 
been thinking about this for a couple of weeks. It takes me some 
time to get reoriented. But that is the problem, you say, that the 
Government gets the rate at such a low figure? 

Mr. Ciarke. Yes. 

Senator Smatuers. That these transportation companies, in order 
to make up for the loss, or the near loss, which they suffered in carry- 
ing the Government’s goods—they then go out and raise their tariff 
for commercial shippers ? 

Mr. Ciarke. Yes. 

Senator Smatuers. All right, Frank. 
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Mr. Barton. Mr. Chairman, isn’t it true that all the studies thst 
have been made of this subject show, not that the Government pays 
less than commercial shippers but, on the whole, pays more ? 

Mr. Cuarkr. No. There is only one study that even intimates that, 
and that is the one by our Bureau of Transport Economics and Sta- 
tistics. However, the very fact that section 22 rates are just reduced 
rates seems to answer the question. There would be no purpose in 
the Government negotiating a rate that is higher than the published 
tariff rate, because they are free to use that any time they want to. 
The only time they avail themselves of section 22 quotations is when 
they want to move traffic at below the published tariff rate. 

Mr. Barron. Mr. Clarke, you mean reduced from what, now? 

Mr. Ciarke. From the level of rates charged the general public. 

Mr. Barton. You mean class rates possibly ? 

Mr. CriarKe. I am talking principally of commodity rates. How- 
ever, it makes no difference. 

Mr. Barton. Yes. Well, aren’t most commercial rates reduced rates 
in the sense they are lower than the prevailing class rates which are 
the standard rates ? 

Mr. Cuarke. Yes. 

Senator Smaruers. All right, sir. Are there any other questions? 

Mr. Crarke. Very little traffic moves on class rates. 

Senator Smaruers. All right, sir. You go ahead, Mr. Chairman. 

Mr. Crarke. All right. 

This measure would amend section 22—I am now talking about the 
second part of it—to provide that after a quotation or contract has 
been agreed to or accepted by the Federal Government, or by a State 
or municipal government, the rate so established shall be conclusively 
presumed to be just, reasonable, and otherwise lawful. Such rate 
would not be subject to attack, or reparation, after the date of accept- 
ance or agreement upon any grounds whatsoever, except for actual 
fraud or deceit, or clerical mistake. 

Section 22 arrangements were once regarded as contracts which 
were binding on both the carriers and the Government. In recent 
years, however, particularly in the so-called Government reparation 
cases, the Government took the position that its utilization of charges 
so established was not a bar to its later undertaking to obtain still 
lower charges as a result of Commission orders entered after the filing 
of complaints by the Government. 

The provisions of section 22 are permissive, not mandatory, and sec- 
tion 22 rates are always lower than the existing published tariff rates 
available to the general public. The carriers therefore are not com- 
pelled to offer reduced rates to governments, and the governments 
may, if they so choose, elect to use the carriers’ published tariff rates. 

Senator essen. May I interrupt you, Mr. Chairman ? 

Mr. Ciarke. Yes. 

Senator Smaturrs. To get it again. We will have to go very slowly 
to see if I can understand. 

Mr. Crarxke. All right. 

Senator Smatuers. Back here in the middle paragraph on page 10 
you are telling how section 22 arrangements were once regarded as 
contracts. But in recent years, particularly in the Government repa- 
ration cases, the Government took the position that its utilization 
of charges so established was not a bar to its later undertaking to 
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obtain still lower charges as a result of Commission orders entered 
after the filing of complaints by the Government. 

Mr. Crarke. Yes. 

Senator Smatuers. What happened there? What are the facts 
in that case, just very briefly ? 

Mr. Cuarke. Well, very briefly, the Government and the carriers 
entered into section 22 rates for the carriage of war materials. They 
were entered into in a hurry, of course. 

Senator Smatuers. This was a case where the Government was a 
little overeager ? 

Mr. Cuarke. Yes. 

Senator Smaruers. In other words, the Government didn’t get the 
best of this one? 

Mr. Crarke. That is right, and several years later they decided 
they wanted the Commission to take another look at it and, in effect, 
declare the contract that they had entered into as illegal, and asked 
the Commission to establish a level of rates for the movement of that 
prior traffic which was lower than that which they contracted to pay 
and which was also lower than the published rates available to the 
general public. 

Senator Smaruers. You say, then, the Commission published rates 
which were lower than 

Mr. CriarKke. No; the Government lost that case, I might say. But 
from a legal standpoint, the question is still unresolved. Probably, 
in all ecbability, under the present law, the Government does have 
a right to challenge the lawfulness or reasonableness of section 22 
rates subsequent to the movement of the traffic. 

Senator Smaruers. How long do they have that right? 

Mr. CrarKe. Well, they contend that they have an unlimited time, 
that there is no statute of limitations binding on the Government. I 
am speaking now of the Department of Justice. 

Senator Smaruers. What was the latest that they have ever entered 
into a case like that and upset it ? 

Mr. Cuarke. May I get some help on that question ? 

(Confers. ) 

Mr. Crarxe. Mr. Cox. Here is Director Cox of the Bureau of 
Traffic. 

Senator Smaruers. Mr. Cox, we are trying to find out whether or 
not there is a statute of limitations, or what amounts to a statute of 
limitations, on how long the Government has a right to wait and then 
go back in and upset a rate which they had originally entered into. 

Mr. Cox. Well, the Commission in every case that I can recall had 
held that the 2-year statute of limitations in the Interstate Commerce 
Act applies to the Government, too. 

Mr. Os ahite: But that has not been 

Senator Smaruers. So there is a statute, then, for all practical 
purposes ? 

Mr. Crarke. But in every case the Government contends that they 
are not subject to that statute of limitations, and the question has not 
been finally adjudicated by the Supreme Court. It is an open, de- 
batable question. 

Senator Lavscun. Well, the net effect from a legal standpoint, then, 
would be that the rate fixed in the contract made between the shipper 
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and the Government is binding, subject to the right of the Interstate 
Commerce Commission to change that contractual rate and make it 
conform with a rate which it feels was just in the carrying of that type 
of traffic ? 

Mr. Ciarke. Is that what the bill would do? 

Senator Lauscue. Is that in substance what the present status of 
the law is? 

Mr. Crarke. No, sir. The Commission has no power or authority 
at the present time to interfere in any way with the section 22 rate. 
We can’t compel it to be raised or lowered. It is outside of our juris- 
<liction entirely. 

Senator Lauscue. What is meant, then— 

It was originally construed to be a contractual right, but since the governmental 
reparation cases, that no longer is the fact. 

What did you mean by that statement ? 

Mr. CuarKE. Well, what I meant was 

Senator Lauscnue. Let’s read it. 

Mr. Crarke, All right. 

Senator Lauscue. Section 22, middle of page 10. 

Mr. CiarKeE (reading) : 





were once regarded as contracts which were binding on both the carriers and the 
4;overnment. In recent years, however, particularly in the so-called Government 
reparation cases, the Government took the position that its utilization of charges 
so established was not a bar to its later undertaking to obtain still lower charges 
as a result of Commission orders entered after the filing of complaints by the 
Government. 

Senator Lauscue. Well, how does that differ from what my state- 
ment meant ¢ 

Mr. Ciarke. Well, as I understood your question, Senator, you sug- 
gested that the Interstate Commerce Commission had some authority 
to upset it. Now, we haven’t. However the Federal Courts do have. 

Senator LAuscHE. Oh, I see. 

Mr. Cuarke. Correct. 

Senator Smatuers. Let me ask you a question right on that same 
paragraph. Now are you saying that what you want to do is preclude 
the Government from coming back in and getting a lower charge on 

rates—yes, lower rates than that which they originally entered into 
on the same goods; in other words, 2 years later—sort of renegotiation ! 4 

Mr. CiarKe. Well, we don’t have any objection to their renegotiat- 
ing as long as they negotiate before the traffic is moved. 

Senator Smaruers. Well, what you are saying is 

Mr. CLarke. We are saying 

Senator Smaruers. By this, you want to eliminate what we call 
the renegotiation of Gover nment contracts? 

Mr. CriarKe. Yes. 

Senator Smaruers. Or something of that nature ? 

Mr. Ciarxe. That is right. 

Senator Smaruers. That is what it amounts to. Is that what we 
are talking about ? 

Mr. Crarke. That is a good analogy. 

Senator Smaruers. Al right. So what you are saying, then: You 
do not want them to be able to renegotiate on the same goods, we will 
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say, that they carried, we will say, in 1948. You don’t want them 
to be able to come back in in 1949 and renegotiate then ? 

Mr. Crarke. Yes. 

Senator Smaruers. On that charge which they made? 

Mr. Crarke. Yes. 

Senator Smaruers. Is that what you are saying? 

Mr. Cuarke. Yes, that is what it amounts to. 

Senator Smatuers. You want to say, then, that any contract which 
they entered into with the carrier, under these section 22 provisions— 
that that is a final contract ? 

Mr. Crarke. (Nods.) 

Senator Smaruers. That it can’t subsequently be renegotiated or 
changed ¢ 

Mr. Crarke. Yes, sir. 

Senator Smaruers. Now how long are they bound—suppose the 
Government says, “All right, in the year 1957 we are going to enter 
into a contract with some transportation company to carry, we will 
say, guided missiles from California to Florida at a certain rate.” 
Now, do you say that by this language right here that next year, in 
1958 or 1959, they can’t go in and renegotiate again ? 

Mr. Crarke. No. 

Senator Smaruers. Are you implying that? 

Mr. . That isn’t the purpose. 

Senator Smatuers. It isn’t in futuro? 

Mr. Crarke. We are talking about traffic that has already been 
hauled. 

Senator Smaruers. All right. 

Mr. Ciarke. Where the contract has already been completed by 
execution ; that is, by performance by the carrier. 

oon SmatuHers. You don’t want the Government, then, to make 
a claim—— 

Mr. Cuiarke. Tomorrow they can come in and make a new contract 
for traffic to be moved the day after tomorrow. 

Senator Smaruers. All right. What are your principal reasons 
for not wanting them to come back in and change it? I know some. 
But what are yours ? 

Mr. Crarke. Well—— 

Senator Smaruers. You have them all in here? 

Mr. Crarxe. Yes. 

Senator Smaruers. Go ahead. 

Senator Purretn. May I ask a question there, Mr. Chairman? 

Actually what we are talking about here are Government agencies. 
Each one of them, or even departments of agencies, negotiate their own 
contracts, do they not, on the movement of goods? There is no stand- 
ard type of contract ? 

Mr. Ciarke. No, At the present time, as a matter of practice, the 
Defense Department and General Services Administration do most of 
the negotiating, I believe all of it, for the Federal Government. 

Senator Purrett. But are there not different rates on some of these 
contracts ? 

Mr. Crarxe. Oh, a great variety of rates. 

Senator Purreti. That is what I thought. 

Mr. Cuarke. Yes. One rate with one carrier and another rate with 
another carrier for the identical service. 
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Senator Purrei.. So actually if we were, as the Senator said, mov- 

ing oranges from California to Florida [ Laughter. | 
r. CuarRKE. Or vice versa. [Further laughter. ] 

Senator Smaruers. Never that, Bill. 

Senator Purrei.. There might be several different rates applying, 
isn’t that right, depending upon what carrier they had a contract 
with? 

Mr. Cuiarke. There could be one rate with the Defense Department, 
another rate for GSA, and another rate for John Doe, which would be 
higher. 

enator Purrety. And that would depend entirely upon the nego- 
tiating abilities of a governmental agency and the carrier; is that 
correct ? 

Mr. Cuarke. Yes, sir. 

Senator Purreiy. So there is no uniformity at all there? 

Mr. Ciarxe. None whatsoever. 

Senator Smatuers. That is not what you are trying to hit at, 
though, in this second paragraph ? 

Mr. Ciarke. The second provision 

Senator Smaruers. That is what you are trying to get in the first 
proviso? 

Mr. Ciarke. The second part pertains only to the finality of the con- 
tract, once it is entered into and executed. 

Senator Smaruers. In the first part, where you will say you will not 
allow them to negotiate, they must accept the published rates then? 

Mr. Crarke. Yes. 

Senator Smatruers. Of course, the Government would fall in line 
just like any other customer ? 

Mr. Ciarke. They would pay the same as anybody else. 

Senator Purretyt. How long are these contracts usually for as to 
rates ? 

Mr. Crarke. Section 22 quotations? They might be for a single 
movement, and they might be for a week, a month, a year. 

Senator Purrety. Well, I am getting at that. Aren’t most of them, 
or aren’t a great number of them, for a single movement? 

Mr. Ciarke. Yes, sir. 

Senator Purrety. So that is even a greater problem? 

Mr. Ciarke. Right. 

Senator Purtett. So that what really happens is, is it not, that a 
Government agency having a movement to make someplace will nego- 
tiate with the carrier who will give the lowest price usually? 

Mr. Ciarxe. They will go out and make the best bargain they can. 

Senator Purreiy. Yes, for that particular movement; is that right? 

Mr. Crarke. That is right. 

Senator Purretu. So this is a constantly changing thing, as far as 
the rates go; is that correct ? 

Mr. Ciarke. They need not necessarily be the same, day to day. 

Senator Purreti. Thank you. 

Mr, Care. The provisions of section 22 are permissive, not man- 
datory, and section 22 rates are always lower than the existing pub- 
lished tariff rates available to the general public. The carriers, there- 
fore, are not compelled to offer reduced rates to governments, and the 
governments may, if they so choose, elect to use the carriers’ published 
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tariff rates. Should any of the governments be dissatisfied with the 
published tariff rates, they may seek Commission determination as to 
their reasonableness, the same as any other shipper. Such a choice, 
therefore, places the governments, at the very outset, in a better posi- 
tion than the commercial shipper to whom section 22 does not apply. 

Senator Purrett. May I interrupt a moment again? 

Mr. Ciarxe. Yes. 

Senator Purrei.. I just wanted to clear up another thing. A great 
deal of the problem, then, arises from the fact that these prices are 
set—a Government agency, let’s say, wants to move some goods from 
one point of the country to another, and at that particular time it might 
be advantageous for a particular carrier to give a low rate on that ? 

Mr. CiarKE. Yes. 

Senator Purre.t. That might not be for the same haul a week later 
or a month later? 

Mr. Ciarke. That is right. 

Senator Purret.. But at that particular time he feels that it is 
better for him to take that at whatever reduced rate he negotiates? 

Mr. Ciarke. Ata loss, perhaps. 

Senator Purrett. Or none at all. 

Mr. Cuarke. At a loss, perhaps, just to get his equipment back to 
another point. 

Senator Purrer.. Let’s not say “loss.” 

Mr. Crarke. All right. 

Senator Purreitz. At a lower rate, and he feels it is to his advantage 
to do it at that particular time. ‘Now, other carriers who, of course, do 
not find themselves in a position to find it advantageous on that par- 
ticular haul would. feel that that was very unfair competition; isn’t 
that right? 

Mr. CuarKe. Yes, sir. 

At first blush, it might appear that any governmental inability to 
seek a review of section 22 rates would deprive the governments of a 
right enjoyed by shippers generally, thus placing them in a position 
inferior to that of other shippers. This, however, would not be the 
case, since governments could either move traffic at the published rates 
available to other shippers and still complain to the Commission of 
the unreasonableness of such rates, or have the benefit of reduced rates 
under section 22, which are not available to the general public. 

Thus the government would be precluded from seeking reparation 
only where it agrees to new or reduced rates under section 22. Enact- 
ment of this provision would give section 22 quotations the effect 
of binding bilateral contracts establishing rates unassailable by gov- 
ernments by complaint to the Commission. 

S. 377 relates to the same general subject matter as paragraph (b) 
in S. 939. It differs from S. 939, however, in that it would allow a 
period of 2 years within which the reasonableness of section 22 rates 
could be attacked by the Government. Under sections 16 (3) and 
308 (f) of the act, complaints respecting the reasonableness of rates 
and seeking reparation are already subject to a 2-year period of limita- 
tion, and the Commission has consistently taken the position that the 
2-year period in section 16 (3) is applicable to the Government the 
same as any other shipper. 

: ow Lauscne. That is the Commission that has taken the posi- 
tion ¢ 
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Mr. CuarKe. Yes. 

Senator Lauscue. That the 2-year statute of limitations is appli- 
cable to governmental claims ? 

Mr. CiarKke. Yes. 

Senator Lauscuer. What position do the railroads take on that sub- 
ject, that is, the carriers ? 

Mr. Cuarke. It is my recollection that they agree with us on 
that. 

Senator Lauscur. They agree with you. 

Mr. Crarke. That is right. 

Senator Lauscue. Oh, they disagree with you. 

Mr. Ciargke. No. 

Senator Lauscnr. And who else disagrees with you? The Depart- 
ment of the Army ? 

Mr. Cuarke. Well, the Department of Defense contends that there 
isno statute of limitations applicable to them. 

Senator Lauscue. I see. 

Senator Purrett. What you are really saying, aren’t you: If the 
governmental agencies are subject to established rates 

Mr. CLarKeE. Yes. 

Senator Purrett. As are all other shippers or all other people 
engaged in the shipping industry, that, therefore, the; would not in 
this case be granted any rights other than what are granted to every 
other person eng: ged ? 

Mr. CLarke. Yes. 

Senator Purtret.. In other words, treat them as you would treat 
all of the customers and the shippers; is that correct ? 

Mr. Crarke. That is correct. 

Senator Purreti. That is what you are trying to get at? 

Mr. Ciarke. Yes. 

Senator Purrett. So what you say, No. 1, is that they should have 
to ship at the established rates; is that correct ? 

Mr. CLarke. Yes, sir. 

Senator Purretnt. And No. 2, they should have no right of redress 
insofar as redetermination of rates beyond what any other shipper 
would have; is that correct ? 

Mr. Crarke. Well, we say that if they are going to still have the 
privilege of entering into reduced section 22 rates, then that contract 
that they enter into should be final. 

Senator Purretn. Yes; but you would like—your suggestion in the 
first instance was that they be not granted preferential rates. 

Mr. Crarke. That is right. 

Senator Purreti. You say if the committee feels that that is some- 
thing that they don’t wish to do, to deny them the right of preferential 
rates, therefore 

Mr. Crarke. Then let’s make their contracts binding. 

Senator Purrett. You would like to tie the two of them together ? 

Mr. Cuiarxke. Yes. 

Senator Purrett. And have no preference of any kind for the Gov- 
ernment? 

Mr. Crarke. That is right. 

Senator Purrent. And - you tell us also that the Government, how- 
ever, is the largest; is that right 
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Mr. Cuarxe. The largest shipper in the world. 

Senator Purrein. The largest shipper in the world? 

Mr, CuarKe. Yes. 

Senator Purre... O. K. 

Senator Lauscur., What is the volume of shipping by percentage 
that the Government does compared with the total shipping? Can 
someone give that? 

_ CuiarKE. We will be glad to furnish that information for the 
record. 

Senator Lauscur. Thank you. 

Mr. Cuarke. If we can find it. I think we can. 

No comparable provisions are found in parts II and IV of the act. 

(Up to the time it was necessary to send the transcript of this hear- 
ing to the printer, the material referred to above had not been supplied 
to the committee. ) 

Mr. Cuarke. S. 377 also differs from S. 939 in that it applies only 
to the Federal Government whereas S. 939—the bill we recommend— 
would apply to State and municipal governments as well. In addition, 
S. 939 wea specifically include the storage or handling of property 
as well as the transportation thereof. 

The purpose of our annual report recommendation respecting the 
finality of section 22 rates was to give them the effect of bilateral 
contracts binding as of the date of acceptance or agreement. 

If the Federal Government, or a State or municipal government, 
agrees to a reduced rate under section 22, they should, in our opinion, 
be bound by such agreement. The carriers should not be subject to a 
period of uncertainty as to their liability under these reduced-rate 
arrangements. We therefore recommend enactment of paragraph (b) 
of S. 939 instead of S. 377. 

Senator Purrett. Before you proceed there, arn’t there many of 
these cases presently hanging fire in which the Government seeks 
recovery ¢ 

Mr. Cuiarxke. Yes, sir. 

Senator Purrett. And this amounts, if I recall correctly—I think 
we had some of this for discussion at some time in the past. They 
amount to very substantial sums; do they not? 

Mr. CuiarKke. They do, indeed. 

Senator Lauscue. Just one moment. Mr. Barton? 

Mr. Barton. Mr. Clarke, commercial shippers negotiate reduced 
rates from the tariff rates, do they not? 

Mr. CiarKe. No, sir. 

Mr. Barron. I beg your pardon? 

Mr. Crarxe. No. 

Mr. Barton. You say “No”? 

Mr. Crarge. No. 

Mr. Barron. I thought there were reductions in published rates 
almost every day. 

Mr. Crarke. But not for individual shippers. They are a pub- 
lished rate available to every ‘ 

Mr. Barton. Well, there are changes for commercial shippers on 
published rates. 

Mr. Cuarke. Yes. 

Mr. Barron. And the statute of limitations of 2 years applies to 
those shippers. 
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Mr. Crarxe. To seek reparations to challenge the reasonableness 
of a published rate; yes. 

Mr. Barton. Do you think it is fair to have the Governinent bound 
by a lesser peri than 2 years? Don’t you think they are entitled to 2 
years as well as the commercial shipper ? 

Mr, Crarke. No. If they want 2 years after the shipment in 
which to challenge the level of the rate, they better use the published 
tariff rates that are available to everybody else, and then they would 
have that same period of 2 years that is available to every shipper. 

But if they expect a preference or a reduced rate and enter into it 
freely and voluntarily after negotiations at arms’ length, they should 
be bound by that rate. 

Senator Purrety. In other words, you are penalizing for not ac- 
cepting the published rates, or you wish in this instance to penalize 
them ? 

Mr. Crarke. I wouldn’t use the word “penalize,” but put them on 
the same footing. 

Senator Purreti. Does’nt it amount to the same thing, Mr. Clarke? 

Mr. Crarke. I don’t think so. They have an election to make and 
they make the election to move their traffic on something below the 
rate that is applicable to everybody else and that should be it. 

Senator Purteii. Well 

Mr. Crarke. If they want—if at the time of movement they are not 
sure about the reasonableness of the rate, they should use the pub- 
lished tariff rate. 

Senator Lauscue. In your paper, do you later give the reasons for 
this position ? 

Mr. Crarke. That is the end of my statement on this, Mr. Chair- 
man. 

Senator Lauscue. Then may I ask what is your— 

Mr. Crarke. In brief it is just this, that carriers should not be 
subject to a period of uncertainty as to their libality under these 
reduced rate arrangements. 

Senator Lavuscue. Is that the principal reason why you make this 
recommendation ? 

Mr. Cuarke, In part (b) of the bill; yes. 

Senator Lauscue. Go ahead. 

Mr. Crarke. It is the only reason. 

Senator Lauscue. It has no relationship to other shippers, and the 
LPO that a subsequent modification of the rate would have upon 
them ? 

Mr. Crarxe. No. 

Senator Lauscue. All right. 

Mr. Crarke. Should I proceed ? 

Senator Lauscue. Sure. 

Mr. Crarke. S. 943 would require contract carriers by motor vehicle 
to file with the Commission all the actual rates which they maintain 
and charge for transportation services. 

Section 218 (a) of the Interstate Commerce Act now requires that 
motor contract carriers file with the Commission schedules showing 
only their minimum rates and charges. Nothing in the statute pro- 
hibits them from discriminating among shippers as to rates. 

Under these circumstances if such a carrier has contracts to perform 
identical services for more than one shipper, even though the various 
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shippers are charged different rates, the schedule filed with the Com- 
mission will show only the lowest charge made for such service. 

This places.the common carriers, on whom the vast majority of 
shippers rely, especially the small shippers, at a distinct competitive 
disadvantage because they are unable to determine whether the mini- 
mum rate filed is the rate charged to all shippers for the same service. 

Under the present provisions of the act, contract carriers also have 
the added advantage of greater flexibility respecting their rates and 
charges since any rates and charges above the minimum may be 
charged without prior notice or publication. Common-carrier rates, 
on the other hand, may become effective only upon 30 days’ notice, 
unless special permission for shorter notice is granted. 

The underlying purpose of the Motor Carrier Act is the promotion 
and protection of area? and efficient common-carrier service by 
motor vehicle in the public interest. The regulation of contract car- 
riers was designed with that end in view. 

This pune tends to be defeated, however, if all but the minimum 
rates of contract carriers may be concealed and changed without 
notice, while the rates of common carriers are left open to the public. 


Under these circumstances it is more difficult for common carriers to: 


compete if they have no way of knowing the various levels of rates 
charged by their contract-carrier competitors. 

This measure would promote common-carrier service by requiring 
motor contract carriers to file and make public their actual rates and 
charges which could be changed only upon prior notice. Therefore, 
common carriers, the Commission, and the public would be afforded 
a more effective means by which to gage the competitive impact of 
contract-carrier rates. 

The proposed changes would not affect the Commission’s power 
under section 218 (b) to prescribe reasonable minimum rates for 
contract carriers. Neither would these changes conflict with the pro- 
visions of sections 220 (a) and 222 (e) prohibiting the disclosure of 
business transactions of shippers, since it would not be necessary 
to show a connection between actual rates filed and the shippers to 
whom they apply. 

We recommend that S. 943 be enacted. 


Senator Purret,. You would, however, ask them to file all of the 


rates, the actual rates? 

Mr. CuarKke. Yes, sir. 

Senator Purrett. The number of times these rates applied. How 
would you have it? Would you just have the rate or would you 
have the number of times it applied, or the amount of money involved 
in the use of that rate? 

Mr. CuarKe. No; we wouldn’t be interested in that. 

Senator Purrety. Well, what would you 

Mr. CuarKe. How often it is used or anything like that. We would 
merely want the rate to be published, 

Senator Purrexn. All right, a minimum and a maximum. 

Mr. Crarxke. No; the actual rate, just as common carriers now 
publish their annual rates. 

Senator Purrett. Well a contract carrier might have in the course 
of a business operation—might use the minimum. He might also 
use for another customer or perhaps the same customer at some other 
time a higher rate; isn’t that correct ? 
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Mr. CriarKe. Yes. 

Senator Purtetz. Now what would this reveal to you, this infor- 
mation you want? The number of times he applied it? 

Mr. CuiarKke. No; it wouldn’t show the number of times. 

Senator Purretn. Well, what would it show? 

Mr. Crarxke. It would show the actual level of rates that he is 
charging and pallectings. 

Senator Purretn. All right. Say I charged $1 per hundred here. 

Mr. Ciarke. For a particular type of service; yes. 

Senator Purreiy. Yes, all right, for a particular type of service. 
But he wouldn’t always charge that same rate; would he? He would 
go from the minimum up; would he not? 

Mr. Ciarke. He would have to file the actual charges. Whatever 
change there might be, whether up or down. 

Senator Purrety. Well, I may be confused. He wouldn’t use the 
same—necessarily, he wouldn’t use the same rate in every transaction 
in a given month; would he? 

Mr. CrarKke. Possibly not. 

Senator Purrent. Well, probably not. 

Mr. CiarKn. Well—— 

Senator Lauscue. Let’s get this clear. The present law requires 
only the filing of the minimum rate. 

Mr. Cuarke. That is right, and he could charge—— 

Senator Lauscue. Therefore you never know what the actual rate 
is that he charges. 

Mr. CuarKeE. That is right. He might file—— 

Senator Lauscur. And what you are recommending is that instead 
of the minimum rate being filed, that after the adoption of this bill 
the requirement would be that the actual rate be filed ? 

Mr. CuarKke. That is it exactly. This is before the movement of 
the traffic, of course. 

Senator Purrein. The actual rate in every instance where traffic is 
carried ¢ 

Mr. Ciarke. Yes. 

Senator Purrei.. Well, then, you are revealing what he is not 
supposed to reveal, aren’t you? 

Mr. Ciarke. We are not asking for the name of the shipper or 
angabing else. Merely what he proposes to charge. 

Senator Purrett. Yes. Onacertain haul; isn’t that right? 

Mr. Cuarke. They are published per hundred pounds and usually 
on a mileage scale or point to point. It wouldn’t be any more specific 
than the published tariff rates of a common carrier. And you can’t 
tell by looking at that tariff who is receiving the service. 

Senator Purreti. Well, that would be true if what he charged above 
the minimum was a constant figure. 

Mr. Ciarke. Yes. 

Senator Purre.i. But is it true that it is a constant figure? 

Mr. Crarke. It isn’t always, but as a general rule there is a certain 
stability of contract-carrier’s rates. They don’t fluctzate from day to 
day a great deal. Most of the contract carriers have a very limited 
number of shippers whom they are serving under long-term contracts. 
It wouldn’t be any great burden. 
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Senator Purtet. Well, actually then, if you don’t find a great deal 
of ‘difference in the rate charged above the minimum, then I would 
gale > 

My. CrarKe. I don’t mean to say that. 

Senator Purreiy. I was going to say, if that is so, then generally 
competitors would be able to learn rather quickly if there was no ve 
marked fluctuations there. Usually he wouldn’t have very muc 
trouble finding out what contract carriers charged him. 

Mr. Crarke. I think his competitor is entitled to know what he 
is charging. 

‘Senator Purrery. Well, isn’t the difficulty because they do fluctuate ? 

Mr. Ciarxke. No; that isn’t it? 

‘Senator Portex. It isn’t? 

Mr. CrarKe. No. 

Senator Purrert. All right. 

Senator Lavuscue. Now, will you restate your main reasons for this 
recommendation ? 

Mr. CrarKe. So that the contract-carrier competitors will have a 
means to gage the competitive impact of the contract-carrier rates, so 
they will know what the contract carrier is actually charging, just as 
the contract carrier now knows what the common carrier is actually 
charging. It is to equalize the competitive picture. 

Senator Lauscue. Would it have any relationship to discrimina- 
tory treatment ? 

Mr. CrarKe. No, no; it would not. He would still be free to enter 
into different contracts with different shippers, so long as those con- 
tracts were not otherwise unlawful. And there is nothing in the law 
which prohibits a contract carrier from charging different rates for 
the same service to two different shippers. 

‘Senator Lauscue. The competitor, if he knew that a lower rate 
was being charged to his competitor—wouldn’t his argument be that 
“You should give me a lower rate because you granted a lower rate to 
ray see etitor” ? 

Mr. Crarxe. It might be; yes. 

Senator Lauscur. Wouldn’t that be in substance discriminatory 
treatment ? 

Mr. Crarxe. It works both ways. 

Senator Lavscue. All right. 

Mr. Crarxe. The carrier might say “As you can see, I am charging 
your competitor a higher rate, so your rate ought to be raised.” 

Senator Lauscue. All right, proceed. 

Mr. Crarxe. S. 378 would amend sections 204a and 406a of the 
Interstate Commerce Act to subject motor common carriers and 
freight forwarders to civil liability for injuries to persons resulting 
from violations of parts II and IV of the act. 

Senator Lauscue. Now just stop. 

Mr. Crargke. Yes. 

‘Senator Lauscne. “From violations of parts IT and IV of the act.” 
What are those? 

Mr. Crarxe. Part IT relates to motor carriers and part IV to 
freight forwarders. 

Senator Lavuscue. All right. 
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Mr. CrarKe. It would also give injured parties the choice of pur- 
suing their remedy either before the Commission or in any United 
States district court of competent jurisdiction. 

At present such liability exists and such remedy is afforded only 
with respect to violations by carriers subject to parts I and III of the 
act—pertaining to railroads and water carriers. 

Persons injured by carriers violating parts II and IV must seek 
redress through the courts. Where the relief sought is based on the 
unreasonableness of established rates, shippers must first, or at some 
time during the court proceedings, seek a determination by the Com- 
mission on the question of reasonableness. 

Only the Commission can make that determination. By granting 
the Commission authority to award reparation, as proposed in this 
bill, shippers could take advantage of the same relatively simple and 
_ costly remedy now available to them under parts I and III of 
the act. 

When the Motor Carrier Act was passed in 1935, conditions in 
motor transportation were not considered sufficiently stable to sub- 
ject motor carriers to such liability. Over 20 years have elapsed, 
however, and it now seems appropriate that such liability be imposed 
in view of the tremendous growth of the motor carrier industry and 
the substantial amount of the Nation’s traffic they now move. 

The provisions of the bill are substantially the same as comparable 
a of parts I and III of the act. While no important need 

as been shown for such a provision in part IV, we believe that it is 
desirable to have all four parts of the act uniform in this respect. 

While we have no way of determining the extent to which the 
Commission’s workload might be increased by enactment of S. 378, 
any substantial increase, particularly in the number of contested 
reparation proceedings, would probably require additions to our staff 
of examiners. 

We recommend enactment of the amendments proposed in S. 378. 

I might say that that is not a Commission—that is not one of our 
legislative recommendations, but we go along with it. 

Senator Lauscue. Proceed. 

Mr. Crarxe. All right. 

Senator Lauscun. Any questions? 

Senator Purretn. No, I haven’t any. 

Mr. Criarxke. Investigation of the railroad passenger train deficit. 
According to the Commission’s rules governing the separation of ex- 
penses between freight and passenger services, Class I line-haul rail- 
roads showed a deficit in 1955 of $637 million from passenger and 
allied services. Allied services include mail, baggage, milk, et 
cetera—head end traffic. This was the smallest for any year since 
1950. In 1954, the deficit amounted to $670 million. 

This problem has caused serious concern, not only to the railroads, 
State commissions, and ourselves, but also to shippers and the public 
in general. Asa result the Commission, on March 19, 1956, instituted, 
on its own motion, a comprehensive investigation into the whole prob- 
lem. General notice of the investigation was given to the public, 
the NARUC, Government agencies, persons, shipper associations, and 
others known to be interested in this matter. 
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Conferences have been held by our staff with carrier representatives, 
and the first prehearing conference was held on September 5, 1956, to 
consider the information and data that should be developed, the pro- 
cedures to be followed, and any other pertinent matters. 

The Section of Cost Finding, in our Bureau of Accounts, Cost 
Finding and Valuation, has prepared a cost formula designed to de- 
velop data for determining more specifically the cost to the railroads 
in providing passenger train service by classes of traffic. 

It is thought that cost experts may be able to use such data to com- 
pute, insofar as possible, what have been referred to as “avoidable” 
costs, which are expenses which might be saved or avoided if the pas- 
senger train service were not operated. 

This method is used for the purpose of measuring the actual amount 
of the passenger deficit as distinguished from a deficit figure derived 
from a formula now in general use which takes into consideration 
all costs, including a distribution of expenses which are incurred in 
common for both freight service and passenger train service. 

Senator Purren,. Mr. Chairman. 

Senator Lauscue. Go ahead. 

Senator Purrei.. So these deficits that are shown of $670 and of 
$637 million, are predicated upon the old formula, in which I believe— 
I am not sure but I would judge that all of these elements of course 
are allocated, such as the upkeep of roadbeds and so forth—all are 
allocated, a part of it, to the passenger carrying, is that correct ? 

Mr. Cuarke. Yes, sir. Common costs are allocated under the same 
formula. 

Senator Purretn. They are not what you call now unavoidable 
costs? 

Mr. Ciarke. No. 

Senator Purreiy. Those costs which in fact would not be incurred 
if they didn’t run passenger trains over the road, is that correct— 
that would be the avoidable cost ? 

Mr. Cuarke. Yes. 

Senator Purreiy. That could be avoided ? 

Mr. Ciarke. That is right. 

Senator Purrety. I always wondered of the distribution of costs 
there. Under general business practice, of course, if you have your 
rails and your roadbed and your replacement of ties, all of that should 
in some fair manner be apportioned to both freight and passenger 
carrying. 

Mr. Cuarke. Yes. 

Senator Purrett. On the other hand, from a practical angle you 
would have to have all of those, though the repairs would not be as 
frequent, if you ran all the passengers over the rail. 

Mr. Ciarke. Yes. 

Senator Purretz. You are running on it those costs that you would 
not have to bear if you stopped passenger carrying tomorrow / 

Mr. Cuarke. That is correct. 

Senator Smaruers. May I ask a question right there? When these 
railroads—let’s say when railroad No. X figures up its deficit, does it 
figure up its deficit on the total cost of its operation or does it separate 
it into passenger—one to the passenger category and one freight cate- 
gory and things of that nature?’ When they talk about—we see that 
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they say they have a deficit. Are they talking about passenger deficits 
or are they talking about a total operation deficit ? 

Mr. Crarxe. They are talking about—the $670 million which I just 
referred to is a passenger deficit based on our prescribed formula, and 
that includes the avoidable costs attributable to the passenger service 

plus a percentage of certain common costs. 

Senator Purrett. Now, this however—when you say passenger 
deficit, that does not mean that possibly some railroad that is operating 

both passenger and freight, that they as a railroad did not have a 

profit ? 

Mr. CiarKke. No, sir. 

Senator Purret.. It does not mean that? 

Mr. Crarke. No, it doesn’t mean that. 

Senator Purret.. In other words, all they are saying is that the 
part of railroading which has to do with passengers is running at a 
deficit ¢ 

Mr. Crarke. That is all it means, that portion of the operation 
attributable to the passenger service under our prescribed formula is 
in the red. 

Senator Purretn. Well, you don’t know yet. 

Mr. CrarKke. No. 

Senator Purreti. Because you haven’t applied that prescribed 
formula ? 

Mr. Crarke. Oh, yes we have, Senator. 

Senator Purrety. You are talking about here, aren’t you, sir, of 
establishing one? 

Mr. Crarke. No. 

Senator Purrexy (reading) : 

\ It is thought that cost experts may be able to use such data to compute, insofar 
as possible, what have been referred to as “avoidable” costs. 

That is in the future, isn’t it? 

Mr. CiarKke. Yes. 

Senator Purrett. So what you are using today 

Mr. Ciarke. However, there is a prescribed formula that is now in 
use. 

Senator Purreti. Well, but that prescribed formula is not consist- 
ing of determining your avoidable costs 

Mr. CLARKE. No, it goes beyond that. 

Senator Purrert. What is that? 

Mr. Crarke. It goes beyond the avoidable costs. 

Senator Purrety. Sure, it takes in many of these, what we call 
“fixed charges,” that you can spread over passenger operations, but 
vou would not reduce a bit perhaps if you had no passenger operations 
but freight operations over a line, is that correct? 

Mr. CrarKke. That is correct. 

Senator Purrety. So you really have not a formula today that would 
tell us—or have you, or anyone else, a formula that says, “If we dis- 
continued passenger service tomorrow this is what we will reduce our 
losses by, or decrease our cost from,” have you? 

Mr. Crarke. No. 

Senator Purrett. So you haven't this formula yet on avoidable 
costs? 

Mr. Crarxe. No. 
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Senator Smaruers. But you do have a formula that is in practice 
now which you require most of these railroads to use in order to deter- 
mine their profit and loss as of today ? 

Mr. CrarKe. Yes, sir. 

Senator Smatuers. And what you seek is a new formula? 

Mr. Crarxe. One that would merely measure the avoidable costs 
as distinguished from the overall passenger losses. 

Senator Lauscue. To be sure the record will be clear, the method 
of allocating costs of operation to freight and passenger is set forth 
in your regulations? 

Mr. CrarKke. Yes, sir; in our uniform system of accounts. 

Senator Lauscue. All of the railroads must comply with those reg- 
ulations in allocating their costs? 

Mr. Crarxe. That is right. 

Senator Lauscue. So it is definite that the figures which have been 
published showing a loss of $670 million on the passenger operations 
1s the consequence of a compliance with your regulations? 

Mr. Crarke. Yes, sir. 

Senator Lauscue. You, however, feel that there are some weak- 
nesses in the present regulation or the present law in the allocation 
of the costs? 

Mr. CrarKke. I wouldn’t put it that way. We don’t know whether 
there are weaknesses or not. 

Senator Lauscne. All right. 

Mr. Crarke. But we are examining it to find out. 

Senator Lauscue. I see. 

Senator Purrerz. If you had no question about the use of the 
formula, why are you oikies a new one? 

Senator Lauscue. Because it has been questioned by experts. 
[ Laughter. ] 

Senator Purrety. So there is some question as to whether or not it 
reveals the figures we are looking for, isn’t that true? 

Mr. CuarKe. I don’t want the record to indicate that I personally 
have prejudged the thing. [ Laughter. ] 

Senator Smaruers. You are not saying you are not an expert, 
either? [Laughter.] 

Senator Smatuers. The head of the ICC has got to be an expert. 

Mr. CxiarKke. The proposed formula has been made public and in- 
terested parties have been served with copies. On January 30, 1957, 
a conference was held between Commission staff members and all those 
who desired to appear and state their views respecting this matter. 

There San a considerable difference of opinion among those 
who appeared as to the desirability of making the study on as broad 
a scope as that suggested by our Section of Cost Finding. 

Those who opposed the broad study approach contended that the 
time and expense necessary to make the study would be too great and 
that a simpler and less extensive plan should be devised. The railroads 
and other parties have indicated they will submit a substitute plan 
for consideration. 

A substantial part of the data to be used in the formula is con- 
tained in reports filed with the Commission under outstanding orders 
containing rules governing the separation of expenses between freight 
and passenger services. 
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Criticism of those rules, referred to generally as the “separation” 
rules, have been based upon a number of grounds, and suggestions 
have been received that there should be a special study of such rules 
in order to determine whether changes should be made. 

This has become a matter of primary importance because if any sub- 
stantial change should be oda the application of the cost formula 
would have to be postponed until new data resulting from such 
changes could be obtained. Therefore, a rulemaking procedure neces- 
sary to effect such changes as may be found desirable has been insti- 
tuted in Docket No. 32141, The Separation of Operating Expenses 
Between Freight and Passenger Services. 

This procsedinig will continue concurrently with the passenger train 
deficit investigation. The result will be considered with other items 
listed for study. 

The preliminary studies and discussion at these conferences culmi- 
nated in an order designating the following 15 items which will be 
embraced in the scope of the investigation. 

With your permission, I would like to read these because it will 
illustrate better than anything I could say the extent of our investi- 
gation: 

1. Historical development of the Commission’s present rules governing separa- 
tion of operating expenses between freight- and passenger-train service; investi- 
gation of “direct charges” and allocation of common expenses required by 
such rules; whether, and in what manner and extent, such rules should be 
changed. 

2. A cost study to determine what part of the passenger deficit is attributable 
to the various kinds of passenger-train service, viz., parlor-car, dining-car, 
and sleeping-car operation; coach, commutation, headend service, such as mail, 
express, etc. (To be furnished by carriers.) The extent of the cost studies 
will be determined later. 


3. A survey of the number of trains operated and the number of passengers 
carried on each train during a representative period. (To be furnished by 


carriers. ) 


4. A review of the present and past rate structures to determine what has 
been the effect on gross passenger train revenue of any changed rate levels— 
either increased or decreased. 

5. Determination of the factors which affect the rate structures of airlines and 
bus lines which are advantageous to these carriers as contrasted with the rail 
passenger rate structure. 

6. An overall determination of the factors, other than rate levels, which tend 
to make passenger-train operations profitable or unprofitable, in relation to 
motor bus and air passenger operations. 

7. The effect of suburban development and the private automobile on the 
passenger deficit. 

8. Studies of the political and economic forces exerted upon the railroads 
to maintain commutation service and of the corresponding obligation of the 
public with respect to such service. 

9. Study of the extent, amount, and effect of Federal, State, and local taxa- 
tion on passenger-train service, equipment, and facilities, including excise 
taxes. 

10. Cost of constructing, maintaining, and operating railroad passenger term- 
inal facilities and the influence thereof on the passenger-train service deficit. 

11. The extent and competitive effect of: (a) Direct and indirect Federal, 
State, and local aid. (b) Government policies with respect to passenger and 
headend traffic. 


Senator Lauscue. With regard to 11: “The extent and competitive 


set, 9 (a) Direct and indirect Federal, State, and local aid,” to 
what? 


Mr. Crarke. The railroads or their competitors, both. 
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Senator Lauscue. And whom do you classify as the competitors ? 

Mr. Cuarke. Airlines and buses, and private automobiles, really. 
There isn’t much we can do about that. 

Senator Lauscue. And with respect to that, your study will try to 
discover what impact the aid given by the Federal, State, and loca] 
governments to the competitive services has on the fiscal situation of 
the railroads? 

Mr. Crarke. Yes (reading) : 

12. An analysis of the experience of the carriers in discontinuing trains and 
in the abandonment of lines, stations, and agencies. 

13. Railroad passenger-train service and facilities in relation to the needs 
and requirements of the commerce of the United States, the postal service, and 
the national defense. 

14. A study of equipment depreciation schedules in relation to obsolescence and 
modernization of passenger-train equipment. 

15. Studies of what railroad management has done and plans to do in the way 
of improvement of equipment and service and the effect thereof on volume of 
passenger traffic. 

Senator Lauscue. At this point maybe there are some questions. 

Mr. Crarke. Yes. 

Senator Purreti. Only an observation. Certainly this study, if it 
is carried out as you plan to carry it out, can’t be done—assuming it 
will be done—too sah because we have the mounting problems that 
the railroads face and the users of the railroads face. 

Mr. Crarke. Yes. 

Senator Purte.y. I really don’t think, Mr. Clarke, that we are going 
to find solutions to it until we get down to the fundamental facts. 

Mr. Crarxe. I certainly agree, Senator. 

Senator Purreiy. I don’t think we have them up to date. I think 
we have had some antequated measuring instruments that we have 
used to determine—not the overall. I think the overall is shown by 
your balance sheet. 

Mr. CiarKke. Yes. 

Senator Purrery. But I think we have had some antequated methods 
of determining whether or not this type of service is or is not in fact 
a profitable one. 

Wealso have the public interest here. 

Mr. Crarke. Yes. 

Senator Purretit. Which is being vitally affected by the diseen- 
tinuance of certain branch lines and certain trains and so forth. I 
think the railroads are up against a very serious problem—the type 
of competition they have. 

Mr. Ciarke. Yes. 

Senator Purrert. From the various other means of transportation. 

Mr. Crarke. Yes. 

Senator Purreit. But I am glad to know that we are ultimately— 
and I hope soon—going to have a breakdown and know exactly what 
we mean by costs and see whatever action must be taken in the public 
interest. 

Mr. Crarke. Well, we felt that there was no point in going into 
this unless we did a thorough, comprehensive job of it. 

Senator Lauscue. Has there been collaboration of effort on the part 
of the various carriers? 
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Mr. CiarKe. We have had excellent cooperation so far from the rail- 
roads. They are just as anxious as we are to get some real answers to 
these difficult questions. 

Senator Lauscue. What has been the attitude of the competing car- 
riers with respect to this study and investigation ? 

Mr. CuarKe. May I ask for some information on that? Director 
Jelsma of our Bureau of Transport Economics and Statistics. 

Mr. Jetsma. The carriers have made representations, made inquiries, 
and have also attended hearings. 

I think the Government agencies as well. I think they have shown 
decided interest, but nobody has made informal presentations regard- 
ing it. 

Dinasoe Purreiyt. Well, wouldn’t it be a reasonable observation that 
nobody could very much object to the gathering of necessary informa- 
tion, factual information, that will be helpful in determining what has 
to be done in the public interest in this or any other field ? 

Mr. CuarKke. That is right. 

Senator Purret.. As long as it is factual, as long as it is based en- 
tirely upon a complete study and all the facts are revealed ? 

Mr. Ciarke. Yes. 

Senator Purrexy. Isn’t that right? 

Mr. CxiarKe. One of the purposes of this study is not only to inform 
the railroad industry itself of the situation and to inform ourselves, 
but also to make the information available to Congress. 

We think that some legislative relief might well be in order after 
we all know the facts. 

Senator Purretn. This is a very serious situation. 

Senator Lauscue. Yes. 

Senator Smatuers, Mr. Chairman, this is very comprehensive and I 
think you should be congratulated on it. 

Mr. CiarKe. Yes, sir. 

Senator Smaruers. The question is how long will it take you? Do 
you have any target date to which you are shooting where you could 
“rrive at some conclusion ¢ 

Mr. CuarKke. No. We felt it would be unwise to fix a day certain 
when the case was to be completed, because to meet such a date, the job 
might not be properly done. 

However, we are moving along just as fast as we can, with the first 

ublic hearing set on June 18, on 4 of the items on this agenda I have 
just read. 

Senator Smaruers. You thoroughly appreciate I know that if you 
don’t arrive at some conclusion pretty soon, there probably might not be 
any need in having the investigation at all, for the reason that some 
of these railroads and carriers are in such bad shape that they might 
not be even in existence. 

Mr. Criarke. We are fully aware of it. And I might say that the 
Commission is ready to proceed and go right on through with it. 

Senator Smatuers. You have the authority, do you not, to require 
these carriers to give you whatever information you think is necessary ? 

Mr. Crarkr. Yes; but we have to be reasonable about it. We can’t 
expect them to make exhaustive cost analyses and studies overnight. 
We have to give them a reasonable time to prepare. 
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Senator Smatuers. Well, I personally think it is a wonderful idea, 
and like the Senators from Connecticut and Ohio, I congratulate you 
on it. But it is going to be meaningless unless you have it, that is 
you have some conclusion or some recommendation to make on it to 
the Congress. 

Mr. Ciarxe. Yes. 

Senator Smaruers. Within a space of, I would say, 18 months. 

- Mr. Crarke. Well, I agree with you completely. And while mak- 
ing a prediction as to how long it will take is a dangerous thing, I 
believe we will have some gi answers within 18 months. 

Senator Smaruers. You would recall up here earlier this year when 
we had you fellows up from the Commission and all the members 
of this committee were here, and the one matter about which we were 
in agreement was that one of the troubles with the ICC—it is a splen- 
did organization, but it takes a long time to ever arrive at a decision. 

Mr. Crarke. Well, I want to assure you that any delay in this mat- 
ter could not be charged up to the Interstate Commerce Commission. 
We are just—the delay is caused by the time involved in the railroads 
preparing their exhibits. Now we can’t expect them to do unreason- 
able things. 

Senator Smatuers. We wouldn’t want you to be unreasonable. 

Mr. CrarKe. Yes. 

Senator Smatuers. We would want you to fix a reasonable time. 
Because as has been stated here, the matter is of tremendous impor- 
tance. 

Mr. Cuarke. Yes, sir. 

Senator Smatruers. There may be a question of subsidy, and you 
should remember to think of it. It is going to have to be reviewed. 
The Congress would have to do it. But we would look to you people 
and expect from you this technical information. 

Mr. CrarKe. Yes. 

Senator Smaruers. And recommendations, which you are much bet- 
ter set up to develop than we are. But we will finally have to be 
concerned with the broad basis of what aid if any should be given. 

Mr. CrarKe. Yes. 

Senator Smatvers. Or whether or not the aid should be taken 
ae from png carriers and things of that nature. 

r. CLARKE. Yes. 

Senator Smarizers. And we would like to get into it because we 
think it is necessary that it be done and soon. But we want you 
people to hurry along with it. 

. CrarKe. Yes. There is no tendency on the part of the rail- 
roads to delay. They are more concerned than anyone. 

Senator Smatuers. That is right. 

Mr. CrarKe. With the problem, and they are preparing their ex- 
hibits just as rapidly as they can. 

Senator Purrery. I wouldn’t want—— 

Senator Smaruers. Just let me pursue that. You say the railroads 
are not going to want to delay. Then who can we look to for delay? 
Nobody ? 

Mr. CrarKe. Nobody is interested in delaying it. 

Senator Smaruers. All right. 
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Mr. CuarKe. It is just a question of whether we want a superficial 
investigation or a thorough one. If we want a thorough one, we will 
move just as rapidly as we can. 

Senator Smaruers. All right. Understanding that much of this 
testimony, just like much weather, is cumulative. 

Mr. Cuargke. Yes. 

Senator Smatuers. After you once get the pont and the pattern, 
then the rest of it you don’t have to eally hear ¢ 

Mr. CuarKke. Yes. I think representatives of the railroads are 


here today and are scheduled to testify, and I am quite certain that 
they will explain to you. 


enator SMATHERS. Yes. 

Mr. CiarKke. Now—— 

Senator Smaruers. We will ask them. 

Mr. Cuiarke. About the type of work they are doing. 

Senator Smaruers. We have your assurance that the Commission 
will really devote its utmost energies? 

Mr. Ciarke. We won’t waste any time at all. 

Senator Smatuers. In getting on this. 

Mr. CuarKe. Yes, 

Senator Smatuers. You are not just giving us one of those happy, 
warm, friendship statements, that we are very well accustomed to up 
here? [Laughter. | 

Don’t worry about it, Joe; we will take care of it. 

Mr. CiarKe. It isa problem that haunts us, Senator, and we are—— 

Senator Smatuers. We will haunt you if you don’t have it up here. 
[ Laughter. ] 

Mr. CrarKe. All right, sir. 

Senator Lauscue. Senator! 

Senator Purrext. I don’t want to be the Devil’s advocate here, but 
while we at times feel action can be taken faster, we think that any 
matter pending before the ICC we always want it finished yesterday. 
I think that is entirely understandable. It is true of most Commis- 
sions. 

Tell me about this: You say you are going to do this job as quickly 


as possible and obviously it is a very important job. You say nothing 
will hold you up. 


Have you the staff to do it ? 

Mr. Cuarke. Yes, we have. 

Senator Purrett. Have you enough staff, or is it of the nature where 
additional staff would perhaps by dividing the work, hasten the day 
in which you can get your conclusions? 

. Mr. Crarke. That is quite possible, yes. I haven’t explored that, 
ut 

Senator Purreti. Well, have you recommendations to make on that, 
or will you have some? 

Mr. Ciarke. Not today, but 

Senator Purrexy. I say will you have? 

Mr. Ciarxe. Yes. We might need some extra money and extra 
personnel. 

Senator Purrexu. I didn’t encourage the money, but I thought it 
wouldcome. [Laughter. ] 
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I do think, Mr. Chairman, if there is some way in which this could 
be—not hastened, but perhaps conclusions arrived at quicker, we would 
like to know about it. 

Mr. CuarKke. Yes, sir. 

Senator Lauscue. All wight, let us proceed. 

There is nothing further ? 

No response.) 

enator Lauscur. We will call the next witness, Mr. Maurice E. 
Hunt, commissioner of the Michigan Public Service Commission, who 
is to be introduced by Senator Potter, a member of the Interstate and 
Foreign Commerce Committee. 

Mr. Porrer. Mr. Chairman, I would like to present Mr. Maurice E. 
Hunt tothe committee. He isa distinguished member of our Michigan 
Public Service Commission. He served the commission for some 
period of time. He has to go back tonight to hold hearings on some 
abandonment cases and this question we have just been discussing. 
He is one of the experts in this field. I would just like to add my word 
from the activities that have taken place within our own State that 
these abandonment cases of passenger service are creating great hard- 
ship. I am encouraged by the activity of the commission. I think it 
is a couple of years too late, but I am encouraged that they are acting 
now. 

So I would like to present Mr. Hunt to the committee. He discussed 
with Chairman Smathers before, that he would submit his written 
statement, and if you have any—briefly outline it or whatever the com- 
mittee would desire as to the way you would like to receive his testi- 
mony. 


STATEMENT OF MAURICE E. HUNT, OF THE MICHIGAN PUBLIC 
SERVICE COMMISSION 


Mr. Hunt. Mr. Chairman. 

Senator Lauscue. Yes. 

Mr. Hunr. This testimony is prepared and it has 26 exhibits at- 
tached to it which are letters from 24 different States and two maps. 

(The material referred to has been filed with the committee. ) 

Mr. Hunr. Now, this is all on the same passenger train discon- 
tinuances. Now, I was very interested in this 18—— 

Senator Lauscur. Why don’t you take the witness stand, sir? 

Mr. Hunv. Yes. 

Senator Lauscne. I would suggest that owing to the importance of 
this phase of our business, that you ought to read your statement. 

Mr. Hunt. Would you like me to read it? 

Senator Lauscue. Yes. 

Mr. Hunr. Yes, sir. 

My name is Maurice Hunt. I have been a member of the Michigan 
Public Service Commission for the past 5 years. Prior to that, I lived 
in Sault Ste. Marie in the Upper Peninsula of Michigan. Preceding 
my appointment to the Commission I was a businessman and was 
at one time mayor of the Soo. 

I am appearing here today to tell you of a passenger transportation 
problem which, in my opinion, has not received adequate consideration 
at a national level. 
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The branch line passenger train is disappearing. With the dis- 
continuance of these feeder trains much of the main live service has 
also been discontinued, and, unless something is done to change the 
present trend, a great deal more service will be discontinued in the 
next 5 years. 

On April 4, at a meeting of the passenger deficit committee of the 
National Association of Railroad and Utilities Commissioners, I was 
given some material containing, among other things, a copy of a letter 
written by Mr. Siedle, Assistant Postmaster General. 

In his letter it is stated that over the past 25 years the number of 
trains available to the post office for mail service has dropped from 
more than 20,000 to fewer than 3,000. Now, these figures sound a bit 
exaggerated to me, but I do know that we have much less service in 
Michigan today than we used to have, and that it is getting to be a 
real problem. 

For over a century the passanger train was the principal mode of 
public transportation in this country. With the development of the 
motor vehicle and our extensive highway system, much rail patronage 
was lost to the private passenger car. 

The development of our airways has also had a significant impact 
on rail passenger business. 

If the automobile and the airplane satisfied all our needs, then the 
trains could be taken off without causing anyone great concern. But 
any public service or public utilities commissioner in the United States 
can tell you that the people of this country are not ready to accept 
the motor vehicle and the airplane as the complete answer to their 
transportation requirements. 

Before appearing here I wrote a letter concerning this subject to the 
public service commission of each State. I received 25 replies. From 
these it is evident that the people throughout the country feel the pas- 
senger train is still a necessary part of our public transportation facil- 
ities. There are many people in this country who do not care to ride 
airplanes. Sometimes the traveler must depend on the trains because 
of weather conditions. 

At holidays, school vacations, or conditions of emergency, the rail- 
road passenger train becomes indispensable. I believe that during the 
last war about 95 percent of our troops were moved by rail. Nocarrier 
has been better able to adjust itself to the drastic day-by-day changes 
in demand for public transportation than the railroads. By addin 
a few cars they have been able to take care of the Christmas mai 
children going to or returning from school, holiday travel, and 
grounded air passengers. Iam not in fear of being contradicted when 
I say that the people of this country want passenger train service to 
be continued. 

However, despite the fact that there is a public need for this service, 
it is not financially supported. In making this statement, I do not 
intend to and will not become involved in the controversial and some- 
times academic argument about the size of the national passenger 
deficit. I am perfectly willing to leave this matter to the sound judg- 
inent of the Interstate Commerce Commission. The trains ‘hat have 
been discontinued in my State would have lost money under any cost 
formula. The trains I am talking about simply do not earn suflicient 
revenues to cover their costs. 
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A foreigner visiting the United States for the first time might very 
well ask the question: Why don’t the public support the passenger 
train if it really needs and wants the service ? 

Almost all Americans, and particularly those who have lived here 
during the past 30 years, know the answer to this question. The vast 
sums of tax money that have been spent on highways, airports, and 
other transportation facilities, have built up other forms of travel and 
have forced the railroad passenger trains into the roll of a “standby” 
service, to take over when it is too expensive, inconvenient, or impos- 
sible to travel in some other way. I do not say this in any criticism 
of past policies. 

When I was mayor at the Soo, I was just as interested in new high- 
ways and an airport as anyone else could be. But one would have to 
be blind not to recognize the fact that these facilities provided by tax 
money were the principal reason why our train service to the Soo be- 
came less frequent, and some day soon my be nonexistent. I might 
add parenthetically that if I were now mavor at the Soo I would still 
insist that we needed air, highway, and rail service into that com- 
munity. In my opinion, a town cannot realize its full potential growth 
and development without all three types of transportation. 

The feeling that exists in some quarters that railroads should con- 
tinue to operate at their own expense trains that are losing large sums 
of money, is not accepted by most persons who are informed on trans- 
portation matters. If the railroads continue to operate these deficit 
trains, then the stockholders, bondholders, or shippers are the losers. 
It is a well-known fact that rail net earnings throughout the country 
do not place these carriers in an enviable financial position. 

The return on capital investment is so small that passenger losses 
cannot be absorbed in net income and thus be passed along to the in- 
vestor. The only person left to bear this burden is the freight shipper. 
It is not only inequitable to charge him for our coach seats and pull- 
man berths, but it may cause other serious economic problems. 

A shipper can resort to other forms of freight transportation which 
are not compelled to shoulder a passenger deficit, and shippers who 
cannot divert their freight may relocate plants and make other 
changes that will have a serious impact on many American com- 
munities. 

Freight rate differentials are most important in a competitive econ- 
omy. Differentials in rates become a more important factor in manu- 
facturing costs as the level of freight rates rises. A differential of 25 
cents between 2 manufacturing points may be absorbed, whereas, a 
50-cent differential might very well drive one of the competitiors out 
of business, or force him to relocate his plant. I am presently trying 
to arrange an adjustment in a rail-rate differential for an industry in 
my hometown. 

With each rate change the small differential of 20 years ago has been 
increased to the point where the company in the Soo is finding it 
almost impossible to meet the prices of other companies with which it 
competed in prior years. 

Miking shippers pay for passenger deficits only further aggravates 
this situation. It is my considered opinion that we cannot solve the 
passenger train problem by requiring the railroads or their shippers 
to pay the bill. The public is ordering the service, and we should either 
pay for it or do without it. 
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The passenger problem reduces itself to this: To keep passenger 
trains in the future there must be increased revenues, reduced expenses, 
or both. We hope that costs of the service may be reduced through 
the use of new types of equipment and in other ways. But we would 
be less than realistic if we hoped for cost reductions sufficient to solve 
the problem. We must face up to the fact that train revenues have 
to be increased. 

I have not come here with a pat answer or even a definite suggestion 
for the ultimate solution of the problem, but I will tell you something 
of the seriousness of the situation and I think it must 5 attacked by 
the Congress. I will also give you some of the thoughts that have 
been passed on to me by others. 

Twenty years ago we had passenger service in almost every city 
and town in the country. Since then, we all have seen the discon- 
tinuance of local passenger trains in our own hometwns, and villages 
across the land. We are now getting to the point where we had better 
decide whether we want rail passenger service or not. 

At the present time, in my State we have train service over the 
lines shown on exhibit 1. Some of these lines run only one train a 
day and some have less frequent service. I am informed that within 
the next year petitions will be filed with the Michigan Publie Service 
Commission to discontinue many of the trains now operating in our 
State. And by the way, this figure is 12, the same as you had in Ohio 
in the last. year. 

Based on information that has come to me in my official position, 
it is my prediction that within 3 years, petitions will be filed to 
discontinue substantially all of our train service north of town line 
14, which would mean that the northern three-quarters of Michigan 
would be without rail passenger transportation. The part of our State 
where the winter weather is most severe would be entirely dependent 
on the highways and the airways for transportation. 

I have prepared exhibit 2 to show the service conditions I anticipate 
may exist by 1960. In the southern part of the State 5 years from 
now, I doubt if we will have more than a handful of trains and 
undoubtedly some of our major cities will be without rail connections 
with Washington, Detroit, Lansing, and other important commu- 
nities in the United States. 

Seventy-five percent of the State commissions that have replied 
to my letter inquiring about this situation, have indicated that the 
Michigan situation I have just outlined is not unlike that in their 
States. 

When I say that this is a problem that must be soived at a national 
level, I do not mean that I feel that the States should lose the right 
to regulate local passenger trains. In fact, I would be very much 
disturbed if our commission lost the opportunity that we now have 
to work with the representatives of the public, the railroads, and the 
railroad brotherhoods toward the solution of our mutual problems. 

I feel very strongly that the States must retain jurisdiction over 
train discontinuance matters. However, we are not in a position to 
do much about train revenues. The Federal Government may be able 
to give us help in this regard. 

In the past Congress has frequently given aid to provide or preserve 
essential industries and services. What would have happened to the 
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merchant marine or the airlines if Congress had not provided financial 
assistance ? 

Without tariff barriers, some of our industries would have been 
unable to meet foreign competition. I am informed that the Post 
Office Department has helped many users of the mail with rates that 
do not return the cost of the service. The payments to the farmer and 
the veteran are examples of the interest Congress has taken in matters 
of national importance which could not be solved at local levels. 

The United States also has a stake in rail passenger business. When 
trains are discontinued the equipment is ordinarily scrapped or sold 
to foreign countries. We cannot expect railroads to maintain coaches, 
pullman cars and mail cars on sidetracks waiting for Christmas, bad 
weather, or a national emergency. I would think that from the 
standpoint of national defense the preservation of an adequate fleet 
of passenger equipment would be very important. In the interest of 
fuel economy in a national crisis we would i required to use passenger 
trains for most travel. Like destroyers, merchant ships and airports, 
rail equipment must be maintained for emergencies. 

I have no statistics upon which to base this statement but I would 
question whether the railroads have sufficient equipment left today to 
handle the volume of passenger traffic they carried in 1941 through 
1946. 

Then too, the Federal Government should be interested in pre- 
serving passenger service because the policies it has followed in rela- 
tion to other forms of travel have in large measure been responsible for 
declining passenger train revenues. 

In the budget which is now before the Congress hundreds of mil- 
lions of dollars are included to provide more airports, highways and 
services for the competitors of the railroads. Again, I say that I 
believe this is all in the public interest, but can anyone deny that 
this money is helping to reduce passenger train patronage? 

If Government policy, no matter how j ustified, is in fact contribut- 
ing to the destruction of an essential service, then the Government 
should take the responsibility for making it economically possible for 
that essential service to be provided in the future. 

Some of us have found it difficult to understand why the Post Office 
Department has persisted in diverting mail from passenger trains to 
other carriers. I have heard the explanation that some of the officials 
of that Department feel that they can get the mail delivered faster by 
airplane and cheaper by truck. 

I also know that these opinions have been seriously questioned by 
others. But if even the postal authorities are correct, I fail to see 
why that Department should help destroy an essential service in the 
interests of economy, while at the same time, it is required to help 
other businesses and activities without concern for profit and loss. 
Neither can I understand why the postal authorities assume that 
people would rather receive their 3-cent mail a little earlier by plane 
than have passenger service in and out of their city. 

Many marginal trains in this country are able to operate only be- 
cause they carry mail. In some cases the mail revenue amounts to 
almost half the train earnings. 

In a recent case in my State the last train on the line was up for 
discontinuance, and between the first and second hearings the Post 
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Office Department terminated the mail contract for the trains and 
thus so increased the loss from operation that there was no hope for 
maintaining the service. I might add right there that the loss was 
around $110,000 after the $60,000 was taken off the mails. 

Sixty thousand of that went into mail. So the minute the mail 
was taken off between the first and second hearing, I was sunk. I had 
no choice. 

The cover of last week’s United States News displays two air- 
planes and the words “What to do about overcrowded skies.” The 
magazine article is based on an interview with Edward P. Curtis, a 
special adviser to the President on air traffic control. In the article 
it is stated: 

Certain parts of the airspace are certainly becoming overcrowded. These 
are largely, of course, the spaces around the congested terminals and the main 
traffic hubs, such as New York, Chicago, Los Angeles, and Washington. 

One of the recommendations in the article is to improve the ca- 
pacity of airports. 

Some of us who are concerned with keeping the trains running 
find it difficult to understand why the Post Office Department insists 
on diverting traffic from the rains to airways that are already over- 
crowded, and thus creating a headache for another branch of the 
Government. I can only conclude that the Postal Department is fol- 
lowing its present course because the Congress has not defined a 
national policy in relation to the passenger train situation. 

Other departments might help boost train revenues through in- 
creased patronage of the rails by servicemen and employees travel- 
ing on Government business. It seems to me that the Defense Depart- 
ment could do a great deal more in this respect than it does now. 

Some people have recommended that a subsidy should be provided 
to insure the future operation of essential trains. 

I personally have always been opposed to subsidies but I have come 
to appreciate the fact that in this complex society we now find it 
necessary to give aid to businesses, to individuals, and even to foreign 
nations. Realizing that direct and indirect help to other forms of 
transportation has contributed to this passenger train problem, it is 
only equitable that the Government should help correct the situation 
for which it is partially responsible. 

Probably many of the railroads would be opposed to Government 
assistance. I am sure some of them would prefer to continue as they 
have in the past. discontinuing service whenever expenses exceeded 
revenues. However, the transcending consideration of the national 
welfare may very well dictate Government help in order to preserve 
at least sufficient trains to meet the existing and potential minimum 
transportation needs of this country. 

There are many better qualified than I to make recommendations 
regarding specific remedial measures. Commissioner Walter Mc- 
Donald of the Georgia Public Service Commission, who is also chair- 
man of the passenger deficit committee of the National Association 
of Railroad and Utilities Commissioners, has worked on this matter 
for several years. Eugene 8. Loughlin, chairman of the Connecticut 
Public Utilities Commission, could undoubtedly make very useful 
recommendations based on many years of study of the probiem. 

The New England Governors’ Committee on Public Transporta- 
tion has researched the problem and published its report and rec- 
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ommendations. The Interstate Commerce Commission will shortly 
begin hearings on the causes of the problem and the amount of the na- 
tional passenger deficit. 

I come here, not as an expert, but as a man who is faced with a 
problem that I cannot solve without considerable help. As pointed 
out before, we may soon lose much of the service we have remaining 
in Michigan unless something is done immediately to improve train 
earnings. 

When I leave today I must immediately return to Lansing in order 
to hear a case for the discontinuance of the last regular passenger 
service running up the west side of Michigan. If a poll could be 
taken I would be very much surprised if it did not indicate that the 
people of western Michigan would much prefer to receive their mail 

y train, and even contribute their proportion of a subsidy, if this 
would mean that passenger service would be maintained in the future. 

The inconvenience of not having a passenger train available when 
it is needed cannot always be measured in dollars, but I believe 
most people would be willing to pay something in orde to keep their 
trains running. 

It has been suggested to me that we should wait until the Inter- 
state Commerce Commission investigation of the passenger deficit 
is completed before bringing this matter to the attention of Con- 
gress. Since only Congress can determine our national policy, I 
feel compelled by my duty to the people I serve to come to you now. 
The many facets of the comprehensive investigation that will be con- 
ducted by the Interstate Commerce Commission will certainly make 
those proceedings very lengthy. 

By that time, the Post Office Department may have diverted more 
mail from trains, and we may have forever lost the chance to keep 

assenger trains running in the northern three-quarters of my State. 

t is my feeling that before the Interstate Commerce Commission in- 
vestigation is completed, Congress should determine, first, whether 
there is a real need for rail passenger service in the future. 

Second, whether that need extends to certain areas that cannot 
pay the full cost of the service. 

‘Third, if there is a need for passenger train service, what policy 
should Government agencies follow in order to insure continuation 
of the service. 

Fourth, what are the possible permanent solutions to the problem. 
If the Congress should determine that there is no compelling need 
for passenger trains in the future, then many in my position who year 
by year have watched trains disappear will be very much relieved. 
If, however, it is determined that there is a future need for passenger 
trains, I will know that I reached the correct conclusion when I de- 
cided that it was time that this problem was presented to you. 

Thank you. 

Senator Smarners. Mr. Chairman, may I just say this? I wish 
to congratulate the witness on what I think is a very forthright and 
very analytical statement of his views. I personally agree that the 
Congress must decide sooner or later—I will put it this way. 

Congress must decide not sooner or later, but must decide soon 
whether or not passenger train service is an essential part of our life, 
or whether or not we have to have it for the national defense or what, 
and if we do then what are we going to do about it? 
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I think you made a fine statement, and you made a real contribu- 
tion to this committee meeting. 

Senator Lauscuz. Mr. Hunt, may I ask you whether in the State 
of Michigan anyone in the governmental units provides for the rail- 
roads the terminal facilities? 

Mr. Hunt. No. 

Senator Lauscue. What are the laws in Michigan with respect to the 
obligation of paying taxes for their lines on which the trains move? 

Mr. Hunt. You mean do we tax them plenty ? 

Senator Lauscue. Do you tax them for their railroad 

Mr. Hunt. Not being in that department—I know they are amply 
taxed. There is not any question. . You have an example right here in 
Washington in your own Union Station down there. 

That costs around $39 million. They are paying $18,000 a day taxes 
on it. How much are the airlines paying for the airport? 

Senator Lauscue. Your point is that the provision of the airways, 
the provision of the terminals by taxpayers’ money—let’s assume that 
the airways are part of the taxpayers’ property——— 

Mr. Hunt. Yes. 

Senator Lauscue. In itself is a subsidy of such magnitude that it 
impairs greatly the abilities of the railroads to compete ? 

Mr. Hunt. There isn’t any question about it. 

Senator Lauscur. Now, you suggest that it may be that subsidies 
ought to be given by the Government to railroads. 

Mr. Hunv. (Nods.) 

Senator Lauscue. And you do that in spite of your reluctance to 
expand the program of giving subsidies; is that correct? 

Mr. Hunt. Yes. Well, understand, I come before this body with a 
problem. Now, I know of no other—I have searched my mind. I 
have gone over this thing a million times, night and day, trying to 
figure out something and for the life of me, Senator, I can’t figure out 
any way that you don’t subsidize. 

Let me just give you one little example. You take a telephone com- 
pany, you take a power company, or an electric company, and you take 
a gas company. Whether you use that or whether you don’t you go to 
Florida, say, for 6 months out of the year. You pay astandby charge, 
whether you use it or whether you don’t. Maybe it is a dollar and a 
half. That isan average. One dollar and a half that you pay for 6 
months out of the year, every month. 

Now, why do you pay that? Isn’t it asubsidy? You are subsidiz- 
ing personally, directly, from your own pocket, right out of your 
pocket into the utility. 

But we ask the railroads to stand by with these trains. When the 
airlines go down—like we had last fall. The trains pick up the slack. 
Take them all in and keep them moving. Or in the holiday rush or 
when school lets out or something like that. We insist that that stand- 
by service be maintained. We insist because when they come in to 
take those trains off, we say: No, you can’t take them off. But in 
Michigan—we have gone to the supreme court three times. We have 
had a licking three times. We can’t do that any more. That is why 
Iam down here. Iam hurting. [Laughter. | 

Senator Lauscue. I am not challenging the sincerity of your recom- 
mendation. And I do believe that you have an abhorrence for the 











66 SURFACE TRANSPORTATION RATEMAKING BILLS 


Government entering this field of subsidy with greater intensity than 
it now has been in it. 

Mr. Hunt. That is right, sir. 

Senator Lauscue. But what about taking the subsidies away from 
the other competitive lines of transportation ? 

Mr. Hunt. Well, of course, in the airlines, you would break them. 
There is a need. There isn’t any question that there is a need for 
airlines. There is a need for bus transportation. There is a need for 
the automobile. But the minute you start taking the subsidies away, 
then you are going to have to increase your rates. 

Now, that, of course, will throw business back into the railroads 
again, when you get those airline rates way out of line. The only 
reason the airlines rates are in line is because of the subsidies they are 
getting from you fellows. There isn’t any question about it. 

I would say that would be more dangerous from the national 
economy than a bit of help to the railroads, and as much as I don’t 
subsidize. But what are we going to do? 

Senator Smaruers. It isa fact, is it not, that actually the subsidy for 
the airlines has been decreasing here in recent years, as they have 
gotten more business. The reason for their subsidy and the amount 
of their subsidy has lessened, proportionately. Now, we have recently 
put the feeder airlines on subsidy, the 11 airlines. And of couse, that 
puts us back in the subsidy business greatly. But as far as most of the 
commercial aviation lines today, there is no direct subsidy. 

Although I agree with you completely, that as far as providing ter- 
minal facilities for them—we build the airports for them and we 
build the runways and all that sort of thing. That in effect is a very 
substantial benefit to them. 

Mr. Hunt. Well, we are talking subsidy now on this route 33 that 
runs into the Great Lakes, with the new St. Lawrence Waterway. 
They are talking about subsidizing the American shippers to go into 
the Caribbean and to go into Mexico. 

Because the traffic is not ample now. And all foreign vessels are 
using it. Now, they are talking about subsidizing American vessels 
to get them into that business. 

Senator Purreit. Of course, the subsidies you are objecting to and 
are the ones that affect the railroads more than anything else are 
the indirect subsidies rather than the direct subsidies. That is where 
your problem apparently arises. 

Mr. Hunt. Highway is one. 

Senator Purrety. Sure. 

Mr. Hunt. That is right. 

Senator Purrety. Airports. 

Those are indirect subsidies, beyond any question. 

Mr. Hunt. That is right. 

Senator Pure. If we talk about supporting them. 

Mr. Hunt. That is right. 

Senator Purrety. Yes. 

Senator Lauscue, May I explore that? 

You say subsidizing in the building of highways. 

Mr. Hunt. Match fund with the Government. How about 





Senator Lauscue. How does that subsidize the motor carriers? 








SURFACE TRANSPORTATION RATEMAKING BILLS 67 


Mr. Hunt. It subsidizes the passenger—the fellow that. takes his 
car out on the road. It encourages him to use his car. It is easier for 
him to get from Lansing to Chicago by car with the new highway 
system than it was with the one we presently have. 

They are building a four-lane highway to meet the new bridge to go 
across the Straits of Mackinaw to the Upper Peninsula, which is where 
my home is located. I am all for it, but who is building it? 

Senator Lauscue. Do you know to what extent the toll roads which 
charges rates based upon the needed returns to operate and to amortize 
the capital investment are being boycotted by the motor carriers? 

Mr. Hunt. I understand that. In your own State. 

Senator Lauscue. That is, our experts told us in order to sustain 
our turnpike certain rates had to be charged to the motor carriers. 
They found that in spite of the time saving and in spite of the infre- 
quency of accidents, the motor carriers could more profitability travel 
on our congested highways than they could afford to pay the true 
price that ought to be charged to them to use the toll roads. 

Mr. Hunrv. In other words, they are riding the subsidized roads. 

Senator Lauscue. That is 

Mr. Hunt. That is right. 

Senator Lauscuz. They would not pay what they should pay on the 
turnpike. They would rather be subsidized on the general highway. 

Senator Smatuers. Do the licenses which they pay—they don’t in 
any way represent what they should be paying with respect to use of 
the roads, do they, or do they not? 

Mr. Hunt. Yes, we are getting into a hot subject there. 

Senator Smatruers. Yes. [Laughter.] 

Senator Lauscur. Any further questions? 

Mr. Hunv. Are there any more questions, gentlemen? 

I thank you very much. 

Senator Lauscue. I wanted to thank you for a very excellent pres- 
entation, Mr. Hunt. 

Mr. Hunt. Thank you, sir. 

Senator Lauscne. I would rather listen to the layman than the ex- 
pert. [Laughter.] 

Senator Purreitt. Sometimes the laymen are experts. 

Mr. Hunt. It sneaks up on them. Thank you, sir. 

Senator Smatuers (presiding). Dr. Baker. 

I hope that Mr. Hunt is riding the plane going back to Lansing. 

Senator Porrer. He is. 

Senator Smatuers. I started to ask him, but I thought it would be a 
very unkind thing to do. 

Senator Porrer. Thank you. 

Senator Smarnuers. Dr. Baker. 

Mr. Baker. Yes, sir. 

Senator Smaruers. Dr. Baker, we are mightly glad to have you, sir. 
We all have copies of your statement. Are you going to read it? Go 
right ahead. 

{r. Baxer. Senator, I will read part of it, if I may, and leave part 
of it unread, to save you some time. 

Senator SmarHers. Fine. 
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Mr. Baxer. My name is George P. Baker. I am professor of trans- 
portation at the Harvard Graduate School of Business Administra- 
tion, Boston, Mass. I am appearing today as president of the Trans- 
portation Association of America, with genera] offices in Chicago, Ill. 

My statement deals with three of the bills being considered at these 
hearings. They are as follows: 

S. 937, which would modify section 4 of the Interstate Commerce 
Act by granting blanket relief from its provisions to indirect-route 
railroads which, for competitive reasons, wish to meet the direct-route 
rates of other railroads. 

S. 939, which would amend section 22 of the act by (1) repealing, 
except in time of war or national emergency, its provisions which per- 
mit the performance of transport services for Federal, State, and 
municipal governments at special, reduced rates, and (2) making any 
such negotiated rates firm and unassailable. 

S. 943, which would require contract carriers by motor vehicle to 
file with the Interstate Commerce Commission their actual rates or 
charges for transportation services, instead of only minimum rates 
as at present. 

Our association, as explained in greater detail in the attached state- 
ments covering each of the three bills, favors passage of S. 937 and 
S. 948. We ii favor passage of the first proposed change in S. 939, 
but do not think an exemption for times of war and national emer- 
gency is necessary. We do not have a position on finality of section 
22 rates. 

In line with the subcommittee’s request for suggestions on solving 
the railroad passenger-train deficit problem, we are also submitting for 
its consideration our position on this subject, which relates to the need 
to give the Interstate Commerce Commission greater authority over 
passenger-train abandonments. 

For the information of the subcommittee, TAA, which was or- 
ganized in 1935, is a nonprofit research and educational institution, 
devoting its efforts to the development and implementation of sound 
national policies aimed at the creation of the strongest possible trans- 
portation system under private ownership. It is an organization of 
transportation and general business interests of all kinds, including 
shippers, carriers, and investors, as well as individuals such as educa- 
tors, lawyer, and other professional men. As such, it is not concerned 
with the promotion of one form of transport against another, but 
seeks to represent what is best in the broad public interest. 

In establishing basic policies to guide our overall efforts to 
strengthen the Nation’s transportation system, we have set up a care- 
ful procedure to assure fair and thorough consideration of subjects 
before final positions are taken. 

The procedure is briefly as follows: Issues are initially considered 
by eight special, permanent advisory panels of recognized leaders 
from all parts of the country who represent users, investors, air, 
freight forwarder, highway, pipeline, rail, and water carriers. 

In the case of the carrier panels, they work closely in conjunction 
with their respective national trade associations, and thus the panel 
views reflect the official position of those national organizations at 
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the time the TAA board takes a position. While this same close rela- 
tionship does not exist between the broadly representative TAA user 
panel and any particular national user or shipper organizations, the 
views of these groups, because of their common interests, are usually 
in agreement. 

Recommendations of these panels are considered by a coordinatin 
committee made up of cana chairmen and representatives, whic 
seeks to reconcile differences. The final views of the panels are re- 
viewed by a noncarrier policy committee of the board, which makes its 
own recommendations tc the board of directors. The board, which 
represents a balanced cross-section of our general economic system, 
consisting of approximately 100 members from industry, finance, and 
agriculture, as well as transportation, then takes final action. 

The attached booklet, T. A. A. Blueprint—this is the blue docu- 
ment—illustrates this procedure and shows the breadth and scope of 
the membership of our board, panels, and other working committees. 

In order to give the subcommittee and its staff the benefit of the 
careful study made of the issues covered by this statement, you will 
note that we are submitting a record of the action taken. It includes 
a discussion of the nature of the subject, a description of the action of 
the various panels and committees, and the final action taken by 
the board. 

This historical account of TAA action, which is shown on the 
white sheets attached, is for the record only, and I do not intend to 
read any of it at this time. I would like, however, to mention what 
our positions are on these three specific bills, plus our position on 
railroad passenger-train abandonments, and to elaborate very briefly 
on the reasons for taking them. 


TAA POSITION 


The board of directors of the Transportation Association of Ameri- 
ca, after careful consideration of views of its eight permanent policy- 


formulating panels and policy committee, approved the following 
recommendation : 


Section 4 of the Interstate Commerce Act should be amended to eliminate the 
necessity of securing prior approval of the Commission for the publication of 
rates over circuitous routes equivalent to the going rates over direct routes of 
the same type of carrier when, in the managerial discretion of the carriers, such 
rates are necessary because of competitive factors. 


This proposal was supported by seven panels and was not opposed 
by the air transport panel, which had only an indirect interest. 

Comparison of TAA position with S. 937: 

S. 937 is aimed at accomplishing exactly what the above policy 
position of TAA is seeking, and it, therefore, has our full support. 

Reasons for TAA position: 

The purpose of TAA’s policy position is to expedite regulatory 
procedure and to afford relief from the heavy burden of paperwork 
that is required of the ICC, the railroads, and the shipping public as 
a result of the present restriction under section 4 on indirect-route 
rail versus direct-route rail competition, without interfering with the 
application of the primary long-and-short-haul clause principles. 

ivery year millions of dollars are spent unnecessarily by shippers, 
railroads, and the ICC, collectively, because of the restriction in sec- 
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tion 4 that prohibits railroads with indirect routes to meet rates of 
railroads with direct routes without going through the process of 
getting special approval from the Commission. 

This waste of time, money, and man-hours results from several 
things: 

1. Carriers must prepare applications for such relief. 

2. The ICC must process and rule on these applications. 

8. Carriers must make extensive changes in tariffs showing their 
rates and applicable routes. 

4, Shippers must spend more time in using tariffs. 

Another familiar with railroad tariffs—and there are some 12,000 
of them—appreciates their extreme complexity. The layman couldn’t 
even start to use one. Even a rate man requires several years to be- 
come proficient in using them. These tariffs, moreover, often run into 
hundreds of pages and are distributed by the thousands throughout 
all parts of the country. Preparing them is bad enough. Reading 
and interpreting them is even worse. 

Whatever can be done to cut down on this very heavy volume of 
administrative redtape will be of tremendous value  hinmene and 
carriers alike. This is especially true if it can be done without loss 
of necessary information, or without removing regulations that are 
needed in the public interest. 

As brought out in the attachment, railroads and shippers have been 
working since 1951 to remove unnecessary tariff complications, but 
feel they are blocked by the section 4 restriction on indirect-route rail 
versus direct-route rail competition. They credit this restriction with 
as much as “50 percent of tariff complexity,” caused primarily by the 
effect it has on the publishing of excessive routing tables in tariffs. 

Last year a bill similar to S. 937—but not identical in several im- 
portant respects—was considered by the House Interstate and For- 
eign Commerce Committee. A number of transport groups, particu- 
larly water carriers, opposed the bill, not because of objection to the 
stated purpose of tariff simplification and elimination of unnecessary 
administrative paperwork, but because the wording of the bill, in their 
view, went beyond this intended purpose. The bill was not reported 
out of committee. 

Senator Smaruers. May I ask you a question ? 

Mr. Baxer. Yes, sir. 

Senator Smatuers. Did you people support this bill last time? 

Mr. Baxer. No, sir; we didn t have any position on it. 

Senator Smatuers. This is the first time you recommended passage 
of this bill ? 

Mr. Baker. That is correct, Senator. 

After that event, TAA’s railroad panel then referred this subject 
to our cooperative project to see whether these differences could be 
ironed out without destroying the objectives being sought. We found 
three specific areas where some change in last year’s bill was desirable 
if the legislation were to receive general support from the transporta- 
tion industry. Changes to resolve these differences were agreed upon 
and ‘are now incorporated in S. 937. Specifically, they are: 

1..The objection that this legislation might permit an indirect- 
route railroad specifically to meet water or truck competition was 
resolved by limiting such a rate reduction to rail versus rail. 
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2. The objection from water carriers that once the indirect-route 
railroad put the lower rate into effect it might use the lower earnings 
per mile on this route as grounds to support an entirely different rate 
reduction to rail-water competitive points was resolved by specifically 
prohibiting such action. 

3. The objection to elimination of the words “reasonably compensa- 
tory” because of fear that it could extend the application of the bill 
beyond mere relief for circuitous rail routes was resolved by restoring 
the words. 

I have gone to the trouble of pointing out this ironing-out process 
to emphasize the careful study that has gone into proposed legisla- 
tion such as S. 937 and to illustrate that it does not go beyond its 
intended purpose. 

This bill has the general support of national shipper and carrier 
organizations, as indicated by the official positions taken by the panels 
in TAA’s cooperative project and by testimony that will have been 
presented to the subcommittee before completion of these hearings. In 
addition to its sponsor, the ICC, it also has the backing of the National 
Association of Railroad and Utilities Commissioners. 

Some individual carrier or local shipper interests may still ex- 
press concern over this bill from fear that the proposal will chan 
the substance of section 4. We believe such fears are completely 
unwarranted. 

In testimony before the House Commerce Committee, the repre- 
sentative of the Pan Atlantic Steamship Co., while not opposing the 
purpose of the proposed amendment of section 4, stated that he must 
oppose it unless clarifying wording was added to make it clear that 

e rates being met by a circuitous-route railroad would appply only 
to rates of a direct-route railroad giving the same type of service. 
If this is really not clear, I would see no objection to the addition of 
wording to make it clear. 

As the members of the subcommittee are well aware, there are often 
those who have no objection to what an amendment of some part of 
an act is intended to accomplish, but nevertheless wish no change of 
any kind lest somehow in the legislative procedure they be hurt by 
some unexpected developments. It is, of course, not possible to have 
constructive amendments to the laws of any kind if this type of 
opposition is given real weight by congressional committees. is is 
true because the regulatory climate in which the transport industry 
operates must be kept up to date by at least occasional readjustment 
in the laws if that industry is to be kept strong and healthy in the 
national interest. 

Here is an opportunity to improve our transport regulatory process 
without changing its purpose. We can cut out a lot of wasted time, 
effort, and costly paperwork and save millions of dollars—for the 
benefit of the shipping public, the carriers, and the Government alike. 
We urge the subcommittee to recommend adoption of S. 937. 

Senator Smaruers. Fine. 

Any questions on that phase of it? 

You are going to testify further, are you not, on these other bills? 

Mr. Baker. Yes, sir. 

Senator Purrety. Tell me just a little more about the Transporta- 
tion as of America? How is it supported, financially sup- 
ported ¢ 








72 SURFACE TRANSPORTATION. RATEMAKING BILLS 


Mr. Baxer. It is supported by membership. 

Senator Purrs.t. x membership fee? 

Mr. Baxer. There are schedules of membership fees according to 
different types of industry. A vote goes with each membership, com- 
pletely irrespective of the financial contribution. One vote with one 
membership. And it is supported by users and investors and carriers. 

Senator . Is it mainly supported by one segment of that 
group that you represent ? 

Mr. Baxer. Well, actually, both the largest number of votes and 
the largest amount of money comes from users. 

Senator Purrety. From users? 

Mr. Baker. Yes, sir. 

Senator Purrett. Do you maintain a large staff? 

Mr. Baxer. Not very large. I should say we had about 30 people. 

Senator Purreiy. That are devoting their full time to the associa- 
tion ? 

Mr. Baxer. Yes. I am not. I am part time. Otherwise, they are 
full time. 

Senator Purrett. Thank you. 

Senator Smaruers. Right along that line, you say you are devoting 
your full time to this proposition. Is this general transportation 
problems, or does this include aviation in your organization ¢ 

Mr. Baker. Yes, sir. This is national transportation policy. What 
we try to do, or what our mission is, is where it looks as if there were 
a chance to keep the transportation laws affecting national transporta- 
tion policy up to date as you go through the years, and there is a 
chance for us to get these differing groups together on some construc- 
tive compromise, because normally they don’t agree on everything, 
we are set up to try to form a framework in which we can get states- 
manlike people from each group to sit down, irrespective of how much 
scrapping is going on outside in the public press, and try to work our 
some sensible forward step. 

It invariably involves a compromise, to be patient and over the years 
see if we cannot work out something constructive. Because we found, 
as you gentlemen well know, that where you have a lot of disagreement 
within the transportation family, and I am including the users of 
transportation as well, it isn’t possible to get constructive legislation. 

A major step in trying to keep the laws from year to year up to date, 
with the changing times as they change, the requirement is that you 
work out some kind of agreement, and you lay aside some of the 
things that are so very controversial, and you try to get ahead 
somewhat on those where something can be worked out. And that 
is our job, 

Senator Smaruers. It sounds like a very noble and lofty purpose. 
The only thing—we can presume, not having heard this group repre- 
sented before, that it does not in any way represent any special interest. 
In other words, it is generally an overall transportation group, inter- 
ested in what we can say is the best interest of all transportation ? 

Mr. Baxer. That is correct, Senator. That is our mission. We 
haven’t any if we don’t have that one. 

And, also, it is a lofty purpose. But if we don’t succeed we had better 
quit, too, if we can’t get them together every so often on something that 
is a forward step, even if it is not as far forward as some would like to 
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go, or even if it involves going somewhere when previously some 
groups didn’t want to move at all. 

Senator Smaruers. Do you take into consideration all these various 
legislative proposals which are introduced in the Congress that have 
for their purpose the changing of the transportation laws, and the 
changing of transportation systems? You people study those? 

Mr. Baxer. Yes, sir; we do. Some of them—we just haven’t any 
chance of getting some people to agree on anything, and those we don’t 
fool with any longer when we find that is so. On others where we 
think there is a chance we work very hard. Sometimes it takes 5 years, 
and sometimes it takes 3 months. 

Senator Smaruers. We have the same problem here. [Laughter.] 

Senator Porter, Intensified. 

Senator Smaruers. All right, sir. 

Mr. Baxer. May I go ahead on section 22? 

Senator SmatrHers, Yes. 

Senator Purrett. One more question. 

Mr. Baker. Yes, sir. 

Senator Purrent. How long have you been in existence, this 
organization ¢ 

Mr. Baker. Actually it was organized in 1935. I became connected 
with it in 1949 as the moderator between these yacking groups. 
[Laughter.] Two years ago, as a part-time job, 1 became presi- 
dent of it. 

Senator Purreit. You hadn’t appeared before senatorial committees 
before in regard to transportation matters, have you ? 

Mr. Baker. Not before this one, sir. I have appeared before the 
House committee. 

Senator Purreiy.. Yes. 

Mr. Baker. And before some budget committees. But I was not 
able to be here last year. I think Mr. Hammond, executive vice presi- 
dent, appeared. Iam going tothe next green page. 

Senator Smaruers. Let me just finish this off. 

Mr. Baker. Yes. 

Senator Smatuers. I can gather from what you said that all the 
representatives—the various aspects of transportation that are repre- 
sented in your group—approve of S. 937. You have gotten them 
together ¢ 

{r. Baker. That is correct? 

Senator Smaruers. Who have we opposing this, Mr. Barton? 
[Laughter.] Will we have somebody ? 

Mr. Barton. We will have somebody. 

Senator Smaruers. Yes. They don’t apparently belong to this 

oup. 

- ae Baxer. As I said, there was a Pan-Atlantic man who had this 
worry before the House committee, and there are some groups, I 
think, from the Intermountain States where opposition to touching 
section 4 in any way is considered just a firm position that they must 
take. Wedon’t feel they would be hurt by that. 

Senator Smatuers. From time to time you will have no objection if 
we recommend possible new members for your organization ? 

Mr. Baker. No, sir. [Laughter.] The TAA position on section 22 
is that provisions of section 22 and related provisions in parts IT, III, 

91714—57——6 
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and IV of the Interstate Commerce Act permitting carriage of Gov- 
ernment passengers and property free or at reduced rates be repealed. 

As an interpretation of this policy the board has also approved the 
following: If the present provisions of section 22 applying to the 
transportation of Cyveisiiikies passengers and property free or at re- 
duced rates is repealed, exemption from complying with rate-publish- 
ing rules and regulations should be enacted only with respect to move- 
ments of traffic that should not be made public because they involved 
national security. 

When originally under consideration all panels supported this pro- 
posal except the railroad and freight forwarder panels, which took no 
position. Since that time the Association of American Railways has 
taken a position opposing any change in section 22, although the views 
of the Sha seven panels have not been changed. 


COMPARISON OF TAA POSITION WITH 5S. 939 


S. 939 consists of two entirely separate parts. The first would repeal 
the present right of Federal, State, and municipal governments—— 

Senator, you already had this from Chairman Eiarke, as to the 
difference between these two parts. I may skip along perhaps in 
here and not say some of the things he already told you. 

Senator Purrerz. And I am not being facetious when I say what 
I shall say. You didn’t have any Government representation when 
you had up under your procedure this particular part? 

Mr. Baxer. We don’t have Government representation, Senator. 
We don’t have labor representation. 

Senator Purrey. In this particular phase of it, of course, gov- 
ernmental agencies and the Government, itself, is very definitely—— 

Mr. Baxer. We have had a lot of correspondence with the Govern- 
ment, and we are well aware of the Government positions. 

Senator Purre... They were not at your deliberations, nor did they 
take part in it; is that right? 

Mr. Baxer. No, sir. 

Senator Purretu. Thank you. 

Mr. Baxer. We believe—— 

Senator Lauscue. Where are you reading from ? 

Mr. Baxer. Right under where it says “Comparison of TAA posi- 
tion with S. 939.” Perhaps it is simpler if I go along. 

Senator Lauscue. Yes. 

Mr. Baxerr. S. 939 consists of two entirely separate parts. The 
first would repal the present right of Federal, State, and municipal 
governments to receive special reduced rates from regulated carriers 
except in times of war or national emergency. TAA’s position is very 
similar to this, although we do not see the need for opine the excep- 
tions, We believe that present statutes give the ICC sufficient au- 
thority and flexibility to take care of the Government’s emergency 
needs in ratemaking. For security movements, we recognize the 
desirability of keeping such rates, secret, although we feel the deter- 
mination of these rates should be made subject to ICC jurisdiction. 

The second part of S. 939, which the ICC points out is not dependent 
on enactment of the first, would enable the appropriate agencies of 
the Government and the carriers to negotiate section 22 rates on a 
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firm and unassailable basis. TAA does not have a position on this 
particular proposal. 


REASONS FOR TAA POSITION 


The primary reason why the association believes that special sec- 
tion 22 rates should no longer be offered to Government agencies is 
that they tend to depress the overall earnings of our regulated carrier 
industry, which in turn must try to recover any lost revenues through 
higher rates to the general public. 

e do not think it is right that regulated carriers are governed by 
established rules and regulations for services offered to the general 
ublic, and at the same time allowed to engage in completely unregu- 
ated competition for Government traffic, which may run as high as 
10 percent of the total transport business. Today we have a double 
standard in transport regulation, one applicable to the general public 
that prohibits undue discrimination or preferential treatment and one 
for the Government that permits discrimination and preferential 
treatment. 

While it is true that this right is a permissive one for the carriers, 
this becomes academic in a highly competitive industry such as trans- 
portation, where many carriers are quite willing to undercut one 
another to get a share of the huge volume of Government traffic. As 
a result, we find many carriers, as well as nongovernment shippers, 
concerned about the progressive rate reductions that are characteristic 
of section 22 representations. 

Senator Smaruers. May I ask a question right there? 

Mr. Baxer. Yes, sir. 

Senator Smaruers. It is the same question I asked the chairman. 

Are there carriers who are so anxious to get a share of this huge 
volume of Government traffic that they would agree to carry it at 
a cost that represents no profit at all to them’ 

Mr. Baxer. I think, Senator—I would doubt that. It seems to 
me that they are probably willing to go way below their full costs, 
down to whatever figure, or a figure just something above which would 
make their round trip they are on or make this one job worth their 
while. 

Now, you get in trouble every time, as you well know, when you 
speak of costs, whether you are speaking of full costs or allocated costs, 
or out-of-pocket costs. The general tendency is to get everything 
way down just toward the out-of-pocket cost. You can’t make money 
that way if you do that on everything. 

Senator Gxt Yes. 

Mr. Baxer. Somewhere you are going to get a contribution to off- 
set that, toward your full costs. This is what eventually we feel goes 
over on the general public. If all the Government rates tend to be 
down at out-of-pocket, or very slightly above it, other parts of the 
traffic, and it becomes the public part of the traffic, has to make this 
up, and it just results over the years in the common carriers coming 
in sooner for a general rate increase on the general public than they 
would otherwise. 

A major disadvantage of this privilege is the opportunity to abuse it 
if officials of the Government so desire. Furthermore, the right 
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extends.to the State and municipal levels as well, which opens the door 
even wider to abuse. 

In order to get an up-to-date picture of the current nature, scope, 
and characteristics of section 22 quotations, we sent a questionnaire to 
a cross-section of our carrier members for their views. For the gen- 
eral information of the subcommittee we should like to give a brief 
analysis of this relatively small informal survey. 

Replies were received from inland waterway, intercoastal, petro- 
leum pipeline, freight forwarder, railroad, and truck companies serv- 
ing all sections of the country. Nearly half of these carriers said they 
had made section 22 quotations to a Government agency within the 
past year. Most of these quotations were made to meet other carrier 
quotations, and almost twice as many carriers made quotations at the 
request of the Government as those who initiated them on their own. 

Ten Federal agencies were listed as recipients of section 22 quota- 
tions, with the Defense Department, General Services Administration, 
and Agriculture Department heading the list. State and municipal 
governments were also included. 

In reply to a question whether section 22 rates were, on the whole, 
more remunerative to the carriers than commercial rates moving 
similar traffic under comparable conditions, practically all those 
answering said they were less remunerative. None said they were 
more remunerative. 

A ratio of 2 to 1 said that the majority of their Government traffic, 
disregarding strictly military-type shipments, moved over section 22 
rates. 

Many commodities were listed that move over section 22 rates, in- 
cluding both commercial type and military type. The former includes 
such things as dairy products, liquor, aluminum pigs and ingots, 
metallic ores, canned foods, household goods, machinery, and clothing. 

According to the replies, all three basic types of commercial rates, 
class, exception to class, and commodity, were actually moving traffic 
between the affected points when section 22 negotiations began. In 
fact, the survey showed that section 22 rates were being used to give 
5 percent to 35 percent reductions from commodity rates on items such 
as foodstuffs, liquor and general freight. 

The replies to the question about whether the situation is better, the 
same, or worse now that a year ago showed practically all saying it is 
about the same. 

Senator Smatruers. Any questions ! 

Senator Lausche? 

oo Baxer. May I go on, then, to contract rate regulations. That 
is 943. 

The TAA board, after careful consideration of the views of its eight 
permanent policy-formulating panels and its policy committee, ap- 
proved in 1953 the following recommendations, with some members 
of the board dissenting—this is back in 1953—the position the con- 
tract motor and water carriers subject to the Interstate Commerce 
Act should require to file, adhere to, and make public the rates they 
actually charge. 1 

This proposal was approved by four panels and opposed by the 
waterway and pipeline panels. The freight forwarder panel took 


no position, while the highway panel presented conflicting recom- 
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‘mendations from its common and contract carrier groups. This is, 


as you can see, quite a different picture from the first one where we 
had agreement, and the second one where we had agreement first, 
and one of the groups has broken away afterward. 

TAA’s board adopted this policy 

Senator Smaruers. May I ask you a question? 

Mr. Baxer. Yes, sir. 

Senator Smaruers. You referred a couple of times to TAA policy. 
Now, that is policy based on whether or not you get agreement of your 
various panels? 

Mr. Baxer. The policy, itself, the final policy, is taken by the board 
of directors. This is this board of 100 men. Where we can succeed 
in getting unanimous agreement—I have never known the board to 
take a different position. Where you have, after a considerable try 
and the matter seems to be a very important one—the board may 
finally decide between the panels. I have never known it not to go 
with the majority of the panels. 

Senator Smatuers. So in this case the board has decided, even 
though you had some dissenting panels? 

Mr. Baker. This is correct, and in such case we always mention 
that there was this dissent and only these groups are then heard. 

Senator Smaruers. But your position is in favor of S. 943? 

Mr. Baker. With this exception that I will mention. 

Senator Purrett. You have a board of 100 men. Then your board 
policy would be determined by a majority of the 100 men? 

Mr. Baxrr. This depends, of course, how many actually come to a 
board meeting. 

Senator Purrety. Or respond to your letter ? 

Mr. Baxer. Well, actually 

Senator Purretn. Do you call them? 

Mr. Baker. Actually we don’t have—a mail vote is not legal for a 
board meeting. 

Senator Purretn. All right. Then may I inquire how many are 
usually in attendance where these policies are determined ? 

Mr. Baker. Normally, about, between 40 and 50 men. 

Senator Purrett. So that at no time—and I am just trying to get 
the picture. 

Mr. Baker. Yes. 

Senator Purretn. Then you would say that these policies are estab- 
lished usually by a percentage of less than 50 percent of your board ? 

Mr. Baxer. That will be correct, if 

Senator Purretn. And if there were 40 there it might be determined 
by a percentage of 21 percent of your board ? 

Mr. Baxer. This is perfectly possible. On very controversial issues 
we would try to stay away from that kind of situation. But it could 
‘be done. 

Senator Purtern. Well, are usually your board decisions unanimous 
when you establish policy ¢ 

Mr. Baxer. This depends, Senator, of course, on how unanimous 
the panels were, as call them, in the first place. Where we have been 
able to work out a fairly unanimous position within the panel struc- 
ture, and it goes on up to the board, the chances are the board position 
would be unanimous. On the other hand, if we have a strong dissent- 
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ing group within the panels then we would be likely—the board very 
likely would split. 

Senator Purretn. Well, in the case of no dissent at the pare! level 
you are saying that the board simply reflects the feeling of the panel, 
or do they ih omske on this? 

Mr. Baker. Oh, they will deliberate on it, but normally by that time 
the heat is out of it, so that most of the people on the board are not in 
disagreement about the subject still. There has been a chance to work 
out these differences. 

For the general public members, they would want—this would be 
the first time they were getting a good look at it. For the men who 
are close in to the industry discussions on the problem, they will have 
been mixed into it and known about the struggle back earlier, and to 
get an area of agreement. They will be pretty well educated on what 
is going on, and have made up their minds a while back that they 
would probably go for it. 

Senator Purrety. All right. 

Senator Lauscue. For my information, are there eight panels? 

Mr. Baxer. There are 8—user, investor, and 6 forms of carriers in- 
cluding freight forwarders as a type of carrier, such as pipeline, air- 
way, water, and highway. 

a uscHE. Do you have any public membership ? 

Mr. Baker. Yes, we do on the board. 

Senator Lauscue. On the board ? 

Mr. Baxer. And, of course, in a way the user panel is sort of 
thought to have more of a public interest flavor to it than any of the 
others. 

Senator Lauscue.I see. Anyhow, on this S. 943, four of your 
panels were for it; is that correct? 

Mr. Baxer. Yes. 

Senator Lauscuz. And opposed by the waterway and pipeline 
panels, the freight forwarder panel took no position, while the high- 
way panel presented conflicting recommendations ? 

Mr. Baxer. Yes. The highway panel actually chose to take no po- 
sition, and presented to the board the position of their common car- 
rier conferences, on the one hand, and their contract carrier confer- 
ence position, on the other, and their common carrier conference po- 
sition was strongly in favor of this, and their contract carrier confer- 
ence was against it. 

TAA’s board adopted this policy with the understanding that “it 
would not increase the jurisdiction of the ICC to regulate the level 
of contract carrier rates.” In other words, the Commission’s power 
would still be limited to the prescription of minimum rates. 

I would like to say, if I might, Senator, in line with the questions 
that have been asked, this position was taken in 1953. We have a 
priority list, as it were, among those positions that we have of those 
that the board feels, as Time would say, cure, even, and choice. 

This is not on it. This is something we have a position on. We 
would not have been pushing for this, but if it is heard 

Senator Smatuers. This is S. 943? 

Mr. Baxer. But if it is heard, and there have been hearings on it, 
we want to present our position. 

Senator Smaruers. Yes. 
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Mr. Baxer. I do think it is all part, as it were, of the general prob- 
lem of competition between common and contract carriers, and I be- 
lieve a little later you are going to be hearing or hold hearings on 
this question, so rallied, of redefinition of contract carriage. 

Senator Smaruers. Right. 

Mr. Baxer. It may well be that this whole problem can well be 
handled as a part of that. 

With the exception of the fact that S. 943 covers motor carriers 
only, plus one technical difference, the changes proposed by this bill 
and TAA’s policy are identical. 

The exception deals with the substitution of the word “change” 
for the word “reduction” in the fourth sentence of section 218 (a). 
We interpret this to mean simply that 30 days’ notice would have to 
be given before any changes are made in contract carrier rates, whether 
up or down. At present, the Interstate Commerce Act requires such 
notice only for proposed reductions in contract carrier rates. 

As shown in the attached historical account of our consideration of 
this subject, we would favor continuing the 30-day notice rule for 
contract carrier rate reductions, but would prefer to require only 1 
day’s notice for increases. 


REASONS FOR TAA POSITION 


The reason why we believe contract carriers should be required to 
file their actual, rather than only minimum, rates is to enable common 
carriers to compete with them on a more equitable basis. As the sit- 
uation exists today, common carriers are often in the dark as to the 
rates that competing contract carriers are charging. 

To illustrate why this is so, let us assume that a contract carrier 
has ICC authority to haul canned goods from Baltimore to New York, 
his primary contract being with a large firm that can offer him a 
large, guaranteed annual volume of business. This guaranteed traffic 
volume permits the contract carrier to offer a rate that can’t be 
touched by common carriers, who could not get such a guaranty and 
would have to make the rate applicable to all its canned goods traffic 
between Baltimore and New York regardless of the expected yearly 
volume. 

Once this contract carrier’s rate is filed with the Commission and 
becomes effective, the carrier can solicit for additional traffic from 
other New York firms and quote, without making public, any rate 
between the low, filed minimum rate and the higher published common 
carrier rate. Furthermore, this contract carrier, with the backing 
of a decision last year by the United States Supreme Court that per- 
mits contract carriers to serve an unlimited number of shippers within 
the scope of their permits, can exploit this advantage to the fullest. 

Such a situation makes the common carriers vulnerable to losing 
so-called cream traffic and being left with the skim milk. Passage of 
legislation such as S. 943 would at least give the common carrier the 
opportunity to see just what rates are being offered by competing 
contract carriers. 

Senator Lauscue. Then you have the situation hers where the con- 
tract carrier does know the rates charged by the common carrier ? 

Mr. Baxer. That is correct. 
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Senator Lauscue. But the common carrier does not know the rate 
charged by the contract carrier ? 

Mr. Baker. That is right, sir. 

Senator Lauscne. And that is the evil about which you complain 
in part ? 

Mr. Baker. Yes. 

Senator Lauscue. There is this one exception to his statement, is 
there not, that the common carrier knows the minimum figure? 

Mr. Baxer. That is correct. 

Senator Lauscue. Which the contract carrier has to operate above 
him ? 

Mr. Baxer. That is correct. 

Senator Smaruers. But 

Mr. Baxer. It is certainly so. 

Senator Smaruers. But in the area above, then he may be charging 
anything, we will say, above that—— 

fr. Baker. That is correct. 

Senator Smaruers. And the common carrier would have no way 
of knowing that ? 

Mr. Baxer. Yes; this is right. And I suppose the only rate avail- 
able to the common carrier who sees the traffic disappearing is this 
minimum rate? The tendency would be for him to have to try to 

ut the minimum rate in in order to capture the business, when, in 

act, this might not be necessary. 

Senator Smaruers. Your idea being that if this bill were passed 
it would make it more competitive, and give the common carrier the 
privilege of being more competitive, we will say, with the contract 
carrier ? 

Mr. Baker. Where you have a contract carrier with many contracts, 
which is perfectly legal under the Supreme Court decision, where he 
solicits a lot of contracts and acts very much like a common carrier, 
and does so perfectly legally, he really appears to be in competition 
with a common carrier, and yet in this competition those one one side 
of the fence know just what the competition is carrying and those 
on the other side of the fence don’t know what the competition is car- 
rying—is charging, excuse me. One knows and the others don’t. 
This is the inequity which this is supposed to try to handle. 

Senator Smatuers. Is it the position of your group, the TAA, that 
this would be a good law because it would eliminate this inequity ? 

Mr. Baxer. That is correct. 

Senator Smaruers. All right, sir. 

Mr. Baxer. May I go on abandonment? 

Senator Smatuers. Yes, sir. 

Mr. Baxer. The TAA board 

Senator Smatuers. May I ask you a question ? 

Mr. Baxer. Yes, sir. 

Senator Smatuers. I didn’t hear this very well at first. These 
white pieces of paper in between the green are further explanation, are 
they not? 

Mr. Baxer. They give a little further background, and they describe 
in detail the positions that each one of these interested groups took in 
the panels, and show where there was difference of opinion, what that 
difference of opinion was, what the minority felt, and so forth. So 
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it is set forth there, both the objections to the final policy as well, 
and then the position of the board after that. That is our format that 
we invariably use. 

Senator Smartuers. All right, sir. Thank you. 

Mr. Baxer. The TAA position is as follows on this: 

The Interstate Commerce Commission should be given the power on 
appeal from adverse orders of State authorities, to authorize discon- 
tinuance of services which are a burden upon interstate commerce 
because they are being carried on by interstate carriers at a financial 
loss. This power should be based upon the same reasoning which ac- 
counts for the Commission’s power over intrastate rates in section 13 


4). 
The board also approved giving the Interstate Commerce Commis- 
sion jurisdiction ohan a State commission fails to act on an applica- 
tion within 120 days. 
This proposal was supported by 6 panels and was not opposed by 
the other 2 panels. 
REASONS FOR TAA POSITION 


Our association strongly believes that the granting to the ICC of 
this added authority will help materially in easing the tremendous 
annual burden of millions of dollars resulting from unprofitable pas- 
senger-train operations that now must be shouldered by our interstate 
shippers. 

While some State commissions show a constructive attitude on this 
problem, we do not believe it proper for the interests of interstate 
shippers in this regard to be dealt with solely by State authorities. 

The Commission is now conducting a rather extensive investigation 
of the overall passenger-train deficit problem and should come up 
with a number of constructive suggestions. Our interest, as expressed 
in the policy statement quoted above, deals with only one of the many 

arts of this complex problem. Nevertheless, we think it is important 
in itself and should deserve careful consideration by the Congress. 

That is the end of my statement, Senator. 

Senator Lauscue. Is there a bill pending with reference to this 
last recommendation ? 

Mr. Baxer. I am not sure, Senator. 

Senator Lauscue. How does it become a subject of a discussion ¢ 

Mr. Baker. It is on the agenda for these hearings, I believe. Per- 
haps Mr. Barton could straighten you out. 

Mr. Barton. The subject was put on the agenda at the request of 
Senator Smathers. There is no bill pending on this subject. 

Senator Lauscur. You are of the belief that you can have greater 
reliance in a Federal board than you can in a State ? 

Mr. Baxer. I wouldn’t generalize to that extent, Senator, no. 

Senator Lauscue. Might the day some time come when we might 
have greater reliance in State boards than we do in Federal boards? 

Mr. Baxer. For all I know there may now well be some State boards 
in which one could put more trust than some Federal boards, and 
some departments of the Government that I don’t know about. I 
think the idea here is simply this, that at the State level the pressures, 
the political pressures upon a State board to keep service are naturally 
a great deal heavier and more difficult to withstand, and since it is 
the interstate shippers who end up paying for the service for the 
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intrastate passengers, this properly should be a matter for the Federal 
Government to have some control over. I think that is the issue 
rather than the quality of the boards. Because it is who pays. 

Senator Lauscur. The margin of difference, based upon my ex- 
perience of 10 years as Governor and 3 months as Senator, isn’t great 
concerning the pressures that are sought to be applied. [Laughter.] 

Mr. Baxrr. I was a member of the Civil Aeronautics Board myself, 
Senator. I had some experience with that. 

Senator SMATHERS. ee before we let you go could I ask you 
this question, as to whether or not—is your group taking under study 
this problem, this whole problem of subsidy for transportation ? 

Mr. Baxer. We reached in 1953, as the result of about 4 years of 
struggle, a statement on public aid in which 

Senator Smatuers. Yes. 

Mr. Baker. Which was supported by all of our panels but one, 
the water panel which has as its basic philosophy that in this country, 
where we stress self-reliance and private enterprise, a guy should pay 
for what he gets. 

Now, there are two modifications to that, one that in air transport 
it should be put in as a policy slowly and steadily, and that in water 
transport it should be put in slowly and steadily, one because the 
air transport industry was young, and the waterway one because 
many people invested a great deal of money on the basis of a 75- 
year-old policy. 

Now, within that framework of a policy we have been trying to 
take the next step, which is to work out some of the differences in 
what the fair share of the cost of these different groups is within 
that policy. We are simply in the process of struggling with that 
one. It took usa long time to get the overall policy. 

Senator Smatuers. What I understand you to say, then, is that you 
are against subsidies except where you think it is necessary ? 

Mr. Baxer. Yes, sir. 

Senator Smatuers. Is that an oversimplification of it? 

Mr. Baxer. No, sir; that is exactly it. 

Senator Smaruers. Have you given any thought as to the question 
as to whether or not they may become necessary insofar.as keeping 
passenger service in railroads? 

Mr. Baxer. Can I step out of my TAA hat and put on a mortar- 
board? I will just take off the TAA hat and give my personal 
views. 

Personally, I think the strength of this country is tied into the 
kind of philosophy just stated. And, personally, the only reason 
I would like to see or be willing to see subsidy begin now to creep 
into other parts of this transport system—— 

Senator Smaruers. You said the only reason you would be willing 
to see it ? 

Mr. Baxer. Yes; would be if we have to have it for national de- 
fense. That is just a private opinion. 

Senator Smaruers. Yes. Now, if it became clear that in order to 

rovide for national defense—of course as you just got through say- 
ing that would be the condition under which you might approve it as 
an industry ¢ 

Mr. Baxerr. Yes, sir; if you have to have it. 
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Senator Smatuers. Well, don’t you think that is a problem with 
which your group could well spend a little time? It apparently is 
clear we are going to have to spend some time with it, and it might 
be you might be able to get your people to agree in advance. You 
might be able to pull some heat out of this argument before it gets 
to us. 

Mr. Baxer. Do I understand you right, Senator, that what you are 
suggesting is the possibility that we take a proposal ? 

enator Smatuers. That is right. 

Mr. Baxer. That in the national interest that there be subsidy of 
passenger services on the railroads ? 

Senator Lauscue. May I say at this time that I will not subscribe to 
making that request of you. 

a teen No. 

nator Smatuers. No. Wait aminute. Are we back on the record 
here ¢ 

My question was, have you gentlemen—do you not think it might 
be well in the light of what is happening to passenger service ? 

Mr. Baker. Yes. 

Senator Smatuers. That it might not be well for your group as 
such, representing the various phases of transportation, to begin to 
study the problem whether or not passenger service would be entitled 
to consideration for subsidy? I don’t know, and you don’t know. We 
are not professing to know. But obviously if, as Mr. Hunt—you just 
heard Mr. Hunt? 

Mr. Baker. Yes. 

Senator Smaruers. If all that Mr. Hunt says is true, and I am in- 
clined to think that a great portion of it is. 

Mr. Baxer. Yes. 

Senator Smaruers. It is true in all the States. Then obviously the 
Congress is sooner or later going to be faced with either this identical 
problem or some related facet of it. I am just wondering if your 
particular group had been thinking along that line. That is all I 
am asking. 

Mr. Baxer. Not on that particular problem, sir. I want. to assure 
Senator Lausche that we had not been considering it officially in any 
way. What I would say is that maybe you know of such a study, 
Senator. What I would hope is, there would be a very hard-boiled, 
very good study by the military of what they will need in an atomic 
war in the way of railroad-passenger service. That you almost have 
to have, it seems to me, before you get anywhere in this subject. 

Once you have that, you can then take a look to see if you let things 
go the way they are going in a normal free private-enterprise system, 
which means we are going to have less and less passenger service, you 
can then begin to see the conflict and decide what you are going to do 
about it. If without that there is still the question of—if you are go- 
ing to continue the service—who should pay for it, that is a different 
question. 

How closely you tie down the relationship between those who bene- 
fit and those who pay is the question. But it immediately gets mixed 
up in this question as I have seen it, of what is the war requirement. 
I haven’t seen the studies. I suppose they naturally would be secret 
if they had them. 
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Senator Lauscue. Mr. Chairman. 


That is, you are basically against this theory of government subsi- | 


dizing in this free economy of ours; is that correct # 

Mr. Baxer. Yes, sir. 

Senator Lauscue. And the only exception you would make would 
be that maybe a war emergency might justify so as to keep our country 
strong; is that correct ? 

Mr. Baxer. That is correct, sir. 

Senator Lauscner. You also recognize the fact that the granting of 
subsidy is akin to an infectious disease that spreads from one seg- 
ment of the economy to another? 

Mr. Baxer. I believe so. 

Senator Lauscue. I think you expressed your apprehension of that 
somewhere in your testimony. 

Mr. Baxer. That is exactly correct. 

Senator Smatuers. That is why I pointed it out. 

Senator Lauscue. Now, I tried to suggest to Mr. Hunt the con- 
sideration of the proposition of withdrawing our subsidies when we 
feel that the subsidized industry’ has become: sufficiently strong to 
stand on its own feet. 

I would not join in the making of a request. 

Mr. Baxer. No, sir. 

Senator Lauscue. To make this study, because by doing so 1 wou1u 
impliedly state that I have some, possibly some leaning towards it. 

Mr. Baxer. If I may 

Senator Smaruers. Of course I was merely asking the question of 
the witness as to whether or not they had made a study. 

Mr. Baxer. That is correct. 

Senator Smartuers. I think that my love of the free enterprise sys- 
tem is just as strong as that of any man, and I take no second position 
to any man on it. But I must say that I cannot help but realize in 
the light of some of the testimony that we have been getting, not only 
at this hearing but at other hearings, that either we must stop it alto- 
pote in the fact that we did not stop it altogether, that we 

ave cultivated and in fact furthered certain industry with it. 

Then as Mr. Hunt so well pointed out, we have damaged other 
industries. 

Now, the question is, do we continue to let those other industries 
that have not been subsidized—are they to continue to suffer and be 
further economically damaged by virtue of a subsidy to their competi- 
tor. It is the whole problem. 

Mr. Baxer. Yes, sir. 

Senator Smatuers. Do we then in fairness to them say “Well, may- 
be we bring you in under the umbrella, or do we take. the umbrella 
down from everyone of you?” And it is a basic problem. And my 
thoughts always have been that the best way to answer a problem is 
to know all the facts, not to just try to turn yourself away from it and 
say “I don’t want to consider it because I am against it.” 

I think the Set comes when you are forced with a situation and 
not a theory. en you have the situation then it is best in my judge- 








ment to have all the facts. 
That was the reason I was making the suggestion to you. 
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Mr. Baxer. I feel I understand that. I can only say that our 
policy is the way out of this dilemma, if you leave national defense 
out of it, is to drop the subsidies from the other forms, 

Senator Purrety. Well, we haven’t any assurance that even by 
dropping the subsidies direct or indirect that you will place the rail- 
roads in the position to meet the type of competition that they are 
forced to meet today ? 

Mr. Baxer. No, sir. 

Senator Purrett. We have no assurance of that. We are talking 
without having any facts or figures. 

Senator Smatuers. That is right. 

Senator Purreit. So we don’t know. And I think we are making 
a rather wild guess to think that if we were to remove those indirect 
subsidies—and they are mostly indirect subsidies today—that we 
would then put the railroads in a better position to compete with the 
airlines or the buses. There is no assurance at all that that is so. 

Mr. Baxer. None at all. 

Senator Purrett. You spoke about your interest would be only 
in the field of national defense, and you were speaking then not as 
head of this association. You made it clear. But your association 
has taken a position that you strongly believe that the granting of 
the ICC of this added authority will help materially in easing the 
tremendous annual burden of the millions of dollars resulting from 
unprofitable passenger-train operations. You have looked at just one 
of the very many facets of this problem. 

Now, we have another problem here, and that is the public interest, 
And national defense is only a part of it, isn’t it? 

Mr. Baker. Yes, sir. 

Senator Purreti. Now, a good bit of our economy depends upon 
the continued use of railroads. And I think—while I am certainly 
not for subsidies, and my record here indicates it strongly. I cer- 
tainly don’t believe we should close the door toward exploring every 
needed avenue to determine whether or not we could continue in the 
public interest to see that these means of transportation are left 
available to the public. I think that you just said because they are 
unprofitable, the way we are presently operating—is this a fact? 
Your organization said, “Because they are presently unprofitable, we 
therefore think the authority should be given for their discontin- 
uance.’ 

Mr. Baxer. Yes, sir. I think that is a fair conclusion. We think 
so because we don’t think that the interstate freight shipper, other 
things being equal 

Senator Purre.y. Yes. 

Mr. Baxer. Should pay the bill for the intrastate passenger rider. 

Senator Purrety. But will you agree with me that that may not be 
the only answer to this problem? This is the quick answer, isn’t it, 
but it doesn’t follow it is the only answer ? 

Mr. Baxer. The only reason I don’t agree on the quickness is it 
took us 3 years to get this one. [Laugnter.] 

Senator Purte.t. But we don’t even know—this is an answer, let 
me put it that way? 

Mr. Baxer. Yes, sir. 

Senator Purrett. Certainly I think in trying to determine an an- 
swer, at least within this committee’s actions, we must: No. 1, never 
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lose sight of the public interest. You didn’t address yourself to that 
particularly. This is a question of whether these unprofitable lines 
should be continued by the railroads. 

Mr. Baxer. Yes. 

Senator Purrety. Isn’t that right? 

Mr. Baxer. Could I comment on that, Senator? 

Senator Purretu. Surely, I would like to hear of it. 

Mr. Baxer. I think in the discussions the public interest was con- 
sidered. At the time back in 1949, 1950, 1951, that this was being 
considered, I think it was the general ICC policy, and of many, many 
State commissions—the ICC when they were dealing with abandon- 
ments, which they have the comparable right for now—— 

Senator Purretu. Yes. 

Mr. Baxer. And other State commissions, to add up on one side 
the loss that the railroads suffered through an operation and on the 
other side the loss that would be suffered by the community if the 
branch line, say, was abandoned, or the service taken off. 

I think the people that forged this out felt that that was not really 
the proper balancing, becau- what was left out was the fact that if 
you determined the service or the branch should be kept because of 
the importance to the people there, really they were the ones who 
should pay for it and not some interstate shippers completely apart 
from this situation, and that actually the test should be: Is this im- 
portant enough service so that the people who benefit from it should 
pay for it? And if they are not willing to pay for it then they better 
use some substitute. 

Senator Purretz. Well, when you come to the benefit—I won't 
argue the point, but it doesn’t always follow that all the benefits flow 
to those people immediately using that particular railroad. You 
know that. 

Mr. Baxer. Not always. 

Senator Smarrers. Any other questions? 

Senator Lauscue. No further questions. 

Senator Smatuers. Thank you very much, Dr. Baker. 

The next witness we have is Dr. Earl B. Smith, Director for Trans- 
portation and Petroleum Logistics, the Assistant Secretary of Defense. 
All kinds of titles. 

Senator Purrety. And duties. 

Senator Smaruers. All right, Mr. Smith, we are happy to have 
you. And you can proceed. 


STATEMENT OF EARL B. SMITH, DIRECTOR FOR TRANSPORTATION 
AND PETROLEUM LOGISTICS, OFFICE OF THE ASSISTANT SECRE- 
TARY OF DEFENSE (SUPPLY AND LOGISTICS) 


Mr. Smirn. My name is Earl B. Smith. I am Director for Trans- 
portation and Petroleum Logistics in the Office of the Assistant Sec- 
retary of Defense for Supply and Logistics. I have been in that posi- 
tion for approximately 314 years. 

Prior to accepting this assignment I was vice president and di- 
rector of traffic for General Mills, Inc. I have been engaged in the 
transportation field for over 37 years, all but 2 of which were in the 
industrial traffic management field. 
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I papsyaets the opportunity of giving this subcommitee the views 
of the Department of Defense on S. 939 and S. 377. 

The Department of Defense is opposed to the adoption of those 
provisions of S. 939 which proposed tc amend section 22 of the Inter- 
state Commerce Act to— 

(a) Provide that the carriage, storage, or handling of property of the United 
States and the transportation of persons for the United States free or at re- 
duced rates would be permitted only during time of war or national emergency 
as declared by Congress or the President—hereafter referred to as the “war 
and emergency” provision, and 

(bv) Establish a conclusive presumption of justness, reasonableness, and law- 
fulness of such free or reduced rates after the date of their acceptance or 
agreement by the Secretary of Defense, the Secretary of Agriculture, the Ad- 
ministrator of the General Services Administration or their delegated officials 
or employees—hereafter referred to as ‘‘the conclusive presumption” provisions. 

The Department of Defense is also opposed to the enactment of 
S. 377 which would amend section 22 of the Interstate Comerce Act 
to provide that reduced rates offered, negotiated, or established under 
the provisions of section 22 when accepted or agreed to by the Secre- 
tary of Defense, Secretary of Agrivultare, or the Administrator cf 
the General Services Administration would be conclusively presumed 
to be just, reasonable, and otherwise lawful, and not subject to attack, 
or reparation, 2 years after the date of such acceptance or agreement 
upon any grounds other than actual fraud or deceit, or clerical error. 
But we will discuss this bill in greater detail after discussing the 
conclusive presumption provisions of S. 939. 

The conclusive presumption provisions of S. 939 are similar to leg- 
islative proposals considered by the 83d and 84th Congresses. S, 906, 
83d Congress, would have made section 22 « ates final and conclusive 
180 days after their acceptance unless there existed an emergency de- 
clared by Congress, in which event, such rates would have become 
final 2 years after their acceptance. 

A companion bill introduced in the House, H. R. 3288, was iden- 
tical to S. 906. 

Another bill, H. R. 4504, which was introduced at the same session 
of Congress, was similar to it. The Department of Defenses submit- 
ted reports objecting to all three bills. Testimony adverse to the 
passage of S. 906 was also given before the Senate Committee on In- 
terstate and Foreign Commerce. This Department also submitted a 
report objecting to S. 543, 84th Congress, a bill similar to S. 906. 

Other proposals of a similar nature have been made from time to 
rat I will not, however, attempt to enumerate all of them nor to 

we 

Senator Smaruers. I want to suggest that you just skip. Go to the 
provisions in the next paragraph. 

Mr. Smiru. All right, sir. 

Senator Smatruers. We will make all this part of the record. 

Mr. Suirn. O.K. [Reading:] 


Under the provisions of the Interstate Commerce Act, all commercial ship- 
ments are transported under tariff rates filed with the Interstate Commerce 
Commission. It is extremely important to note, however, that the reasonable- 
ness of those published rates may be questioned by commercial shippers at any 
time following the publication of the rates in tariff form. 
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It is also important to note that the Interstate Commerce Act pro- 
vides that commercial shippers have 2 years in which to seek repara- 
tions. 

S. 939, on the other hand, would preclude those Government agen- 
cies subject to its provisions from seeking reparations at any time 
after acceptance or agreement. 

It would appear that in all fairness, the Government should be ac- 
corded the same treatment as commercial shippers. 

As a general rule, when we have shipments—in the Department of 
Defense—of the same kind of traffic as exists in the case of com- 
mercial shipments, there are available to us the usual commodity rates, 
which have probably been negotiated long ago by the commercial 
shippers. 

J ; a matter of fact, a large percentage of the Department of De- 
fense treffic moves under the customary commodity rates, in connec- 
tion with which we have the same rights as any commercial shipper in 
the matter of reparations. On the other hand, when we have traffic 
that differs in kind or pattern from that of commercial shippers—and 
this covers a great deal of our traffic—we usually find ourselves in this 
position with respect to any commodity we determine—in the same 
way any industrial traffic manager would determine—what we think 
would be a reasonable rate for this traffic. 

We then go through the same channels, for the establishment of 
this am rate, as would customarily be followed in the case of 
any industrial traffic manager. 

In a great many cases the carriers will agree with us that a rate of a 
given amount should be established. As far as we in the Department 
of Defense are concerned, and if time will permit publication in 
tariffs, we would just as soon have this rate published in the cus- 
tomary manner in tariff form, and filed with the ICC just as would be 
done in the case of the ordinary commercial traffic. 

But, we find that the carriers usually decide not to publish rates in 
this manner. It is they who decide upon publication by section 22 
rate tenders rather than publication in tariff form. It is not the 
choice of the Department of Defense. 

It seems to me that if the carriers insist upon giving us section 22 
tenders rather than publish the rates in tariff form, then it would be 
only fair that we be allowed the same recourse at a later date on our 
section 22 rates as is available to the industrial shippers, commercial 
shippers and even to the Government in the case of that traffic moving 
under rates duly published in tariff form. 

It is also important to remember that military operations, of which 
ratemaking is part of the logistical chain, require flexibility not pres- 
ent in existing ratemaking and tariff procedures of the Interstate 
Commerce Commission. 

In such cases, in times of peace as well as in times of war or emer- 
gency, it is necessary that military traffic be transported without de- 
lay under rates which are established quickly under section 22. The 
only alternative would be to subject the traffic to unreasonably high 
class rates. 

S. 939, if adopted, would have all the possibilities of penalizing the 
Government in those cases where section 22 rates are accepted to meet 
logistical requirements. The only alternative would be to decline the 
section 22 quotations, make shipments at tariff rates, and later seek 
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a hearing as to the reasonableness of those rates. That would involve 
additional costs for litigation of formal attacks on those rates before 
the Interstate Commerce Commission. 

Turning now to the conclusive presumption provisions of S. 377. 
This bill is similar to the comparable provisions of S. 939 except 
that it provides that section 22 rates— 
shall not be subject to attack, or reparation, 2 years after the date of such ac- 
ceptance or agreement upon any grounds whatsoever except for actual fraud 
or deceit, or clerical mistake. 

The Department of Defense is of the opinion that inclusion of the 
words “2 years” does not alter the fact that if adopted this legislation 
would penalize Government traffic moving under section 22 rates as 
contrasted to that portion of its traffic moved on tariff rates as well as 
all traffic of commercial shippers. This is because of the proposal that 
the 2-year period will start on the date of acceptance of or agreement 
to the section 22 rate. 

It is important to note that under the provisions of section 16 
of the Interstate Commerce Act— 
action at law shall be begun or complaint filed with the Commission against 


carriers within 2 years from the time the cause of action accrues, and not 
after. 


The act defines a cause of action as follows: 


The cause of action in respect of a shipment of property shall, for the purpose 
of this section, be deemed to accrue upon delivery or tender of delivery thereof 
by the carrier, and not after. 

The point I wish to emphasize is that in the case of shipments 
moving under tariff rates, an action at law or a complaint to the 
Commission can be filed at any time prior to the expiration of 2 years 
following the delivery of the shipment. 

Under the provisions of S. 377, however, the Government would be 
precluded from taking action or filing a complaint 2 years after the 
date of acceptance of or agreement to the section 22 quotation. 

This would be true even though the majority of the shipments under 
the section 22 quotation might have taken place more than 2 years 
following acceptance of the rate. 

We are proceeding under the assumption that the words “accept- 
ance” and “agreement,” as employed in S. 377 have reference to the 
time when section 22 tenders are initially filed with the Government 
agency concerned. But this could be subject to much difference of 
opinion. S. 377 does not offer any contribution as to the meaning of 
these words. 

It is the opinion of the Department of Defense that S. 377 will 
establish a discriminatory procedure as concerning Government ship- 
ments which are subject to section 22 rates. 

In withholding his approval of S. 906, 83d Congress, the President 
stated : 


I see no reason why the Government should not be subject to the same limita- 
tions on retroactive review of its freight charges as a commercial shipper. That 
result could be accomplished equitably by an amendment to section 16 (3) of the 
Interstate Commerce Act specifying that the Government shall be subject to the 
2-year limitation presently applicable to commercial shippers. * * * I recom- 
mend that such legislation be enacted at the next session of the Congress. 

91714—57——_7 
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Senator Smaruers. May I ask a question there just to clear my mind 
up a little bit? 


And you may have to answer this, Counsel Barton. 
ae the 83d Congress, did a bill pass through the Congress at that time 


sn away the right of retroactive review of the Government of its 
rates 


Mr. Barton. Yes, sir. It was vetoed by the President. 

Senator Smatuers. That was President Truman ? 

Mr. Barton. No. President Eisenhower. 

Senator Smatuers. The 83d. 

Mr. Smiru. President Eisenhower. 

Senator Purreri. President Eisenhower, in the 83d. 

Senator Smatuers. That is right. 

Mr. SmirH. Subsequent to the above announcement representatives 
of several agencies of the Government. p yared a draft hill designed 
to implement the recommendations of resident, which draft bill 


was later proposed by the Department of Defense as a substitute for 
S. 543, 84th Congress. 


I have a copy of that draft bill with me, revised to include pas- 
senger transportation and certain minor technical amendments. With 
your permission, I will make it available for inclusion in the record. 
And that happens to be the last three sheets attached to this statement. 

(The document above referred to follows :) 


A BILL To amend the Interstate Commerce Act to specify that the 2-year statute of 
limitations on actions involving undercharges and overcharges applies to transportation 
of persons or property for the United States Government 
Be it enacted by the Senate and ‘House of Representatives of the United States 

of America in Congress assembled, That the Interstate Commerce Act, as amended, 

is hereby amended as follows: 

(1) By adding at the end of section 16 (3) (e), the following new sentence: 
“With respect to shipments of property or passengers or both, for or on behalf 
of the United States as to which a subsequent deduction has been made, the 
eause of action shall be deemed to accrue from the date of such deduction.” 

(2) By adding the following new subparagraph to section 16 (3) as subpara- 
graph “(i)”; 

“(i) The provisions of section 16 (3) shall extend to and include all ship- 
ments of property or passengers or both for or on behalf of the United States.” 

(3) By adding the following new sentence at the end of section 204a (4): 
“With respect to shipments of property or passengers or both for or on behalf 
of the United States as to which a subsequent deduction has been made, the 
cause of action shall be deemed to accrue from the date of such deduction.” 

(4) By adding the following new paragraph (7) to section 204a: 

“(7) The provisions of this section shall extend to and include all shipments 
of property or passengers or both for or on behalf of the United States.” 

(5) By adding the following new sentence at the end of section 308 (f) (2): 
“With respect to shipments of property or passengers or both for or on behalf 
of the United States as to which a subsequent deduction has been made, the 
cause of action shall be deemed to accrue from the date of such deduction.” 

(6) By adding the following new subparagraph (5) to section 308 (f): 

“(5) The provisions of this paragraph (f) shall extend to and include all 
shipments of property or passengers or both for or on behalf of the United 
States.” 

(7) By adding the following new sentence at the end of section 406a (4): 
“With respect to shipments of property or passengers or both for or on behalf 
of the United States as to which a subsequent deduction of overpayment has 
been made, the cause of action shall be deemed to accrue from the date of such 
deduction.” 

(8) By adding the following new paragraph (7) to section 406a : 

“(7) The provisions of this section shall extend to and include all shipments 
of property or passengers or both for or on behalf of the United States.” 

Sec. 2. The amendments made by the first section of this Act shall apply only 
to causes of action which accrue on or after the date of enactment of this act. 
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Senator Purrers. May I inquire: You agree the way it is now that 
the Government under some circumstances has a preferred position 
over others. You simply say that we are willing to have the same 
position as other shiy~ers; is that right ? 

Mr. Smirn. That “ect. : 

Senator Purves. \,. .¢ not insisting that we continue this pref- 
erential position which we feel we presently maintain as to time limi- 
tation, is that correct ? 

Mr. Smiru. That is right. i 

Senator Purrent. Has the Department of Defense held that this 
9-year statute of limitations does not apply to the Department of 
Defense ¢ 

Mr. Smirn. Yes. 

Senator Purren.. They have held. 

But now you are telling us that the Department of Defense and 
you as a representative say that “We are quite willing to have the 
2-year statute of limitations apply to us.” 

Mr. Surru. That is right. 

Senator Purreti. Thank you. 

Senator Smaruers. Let me see if I understand you, now. You, 
however, are not wanting to give up the preferential rights that you 
have with respect to negotiating below published tariffs? 

Mr. Smiru. I am coming to that, Mr. Chairman. 

Senator Smaruers. You are coming to that? 

Mr. Smiru. Yes, sir. 

Senator Smaruers. All right. 

Mr. Smirn. The substitute bill would insert a provision in section 
16 (3) of part I of the Interstate Commerce Act and in related 
provisions of parts IT, III, and IV of that act specifying that the 
stated 2-year limitation applies to Government traffic. _ 

The present 6-year provision now applicable to suits by carriers 
against the Government would thereby be reduced to 2 years; and the 
period for action by the Government to obtain review of rates charged 
it, now contended to be unlimited, would also be fixed at 2 years. 
For the purpose of the limitation, Government traffic would then be 
on the same basis as commercial traffic. 

Because of a special provision dealing with the auditing of carriers’ 
accounts with the Government, including a right to setoff, contained 
in section 322 of the Transportation Act of 1940 (54 Stat. 955; 49 
U.S. C. 66), it is necessary to include an additional provision. The 
purpose of this provision is to make the 2-year period run from the 
date of the offset or deduction rather than from the date of shipment, 
where the right of offset has been exercised. 

Senator Purrety. May I ask a question? 

What would normally be the difference in time between the time 
of delivery and the time of offset ? 

Mr. Smirn. That is hard to say, because it is up to the General 
Accounting Office to do the auditing, and sometimes they are 2 or 
3 years behind in their auditing and it might be anyplace from 2 to 3 


years before they make the offset. On the other hand, it might not be 
but a month. 


Senator Purretu. Yes. 


It could be, then, 4 years from the time of delivery ? 
Mr. Smiru. That is right. 
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Mr. Barron. Pardon me, Senator. The GAO is 28 months behind, 
I am informed. 

Senator Purtreti. What you are really asking for, then, is not the 
same as other shippers, but you are asking the same as other shippers 
plus whatever we are behind, which is 28 months. 

Mr. Saurru. I do not think the other shippers—in the case of the 
other shippers, they do not have the right of offset. 

Senator Purrrtzt. No, I know they haven’t. 

Mr. Smirn. Which the Government has under the law. 

Senator Purre.y. That is right. 

But instead of asking for the same treatment, what you are saying 
is “We want the same treatment, plus. We want plus the time it 
would be between delivery and offset,” which might be 28 months; is 
that correct ? 

Mr. Smirn. That is right. 

Senator Purrett. O. K. Thank you. 

Mr. Smirn. Since there has been considerable litigation pending 
which might be affected by such change in periods of limitation on 
actions, a savings clause has been included in the substitute bill. 

While the Department of Defense is opposed to the enactment of 
S. 377 and the conclusive presumption provisions of S. 939, it would 
interpose no objection to the enactment of this substitute draft of bill. 

I will devote the remaining portion of my time to what the Depart- 
ment of Defense considers another objectionable feature of S. 939— 
what I designated in my opening remarks as the war and emergency 
provisions. 

Although the proposed bill recognizes the need for special rate pro- 
visions in the event of war or a national emergency, it would prohibit 
their application in peacetime. 

This, possibly, is based on the incorrect assumption that the need 
for simplified procedures to accomplish rapid establishment of rea- 
sonable rates for Government traffic does not exist in peacetime. 

Otherwise, it is based on the theory that the increased volume of 
Government traffic in periods of war or emergency is alone sufficient 
to justify rates lower than those contained in tariffs. 

he third and only other reason for peacetime exclusion of section 
22 rates would be the belief that the Government is entitled to reason- 
able rates for its traffic in periods of war or emergency but is not 
entitled to them in periods of peace. 

The Department of Defense does not agree with any of these three 
approaches. 

The same conditions prevail at all times as affecting military traf- 
fic—a certain percentage of it, large in volume, must be transported 
on short notice to meet peacetime transportation emergencies. 

Fortunately, we have available to us in the United States a trans- 
portation system which is capable of transporting our materiel and 
personnel in time, and in sufficient quantities to meet these emergen- 
cies. 

_ Unfortunately, however, the ratemaking and rate publication pro- 
visions of the Interstate Commerce Act, other than section 22, are not 
constituted so as to permit the expeditious establishment of new rates 
to apply on this emergency traffic. 
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The development of this country both industrywise and transporta- 
tionwise has established rather definite locations of industrial pro- 
duction and patterns of industrial traffic. 

Initially, when the volume of industrial traffic was small, shippers 
and receivers had their goods transported at so-called class rates, 
which were and are merely uniform mileage rates applied to each 
particular commodity under an established classification rating recog- 
nizing its particular characteristics. 

However, as the interchange of goods increased in volume, indi- 
vidual industrial shippers and receivers induced the carriers to estab- 
lish so-called commodity rates. These commodity rates are lower 
than class rates and have been established by the carriers largely be- 
cause of the recognition of the unreasonableness of the existing class 
rates. 

Over the years the industrial commodity rate structure both in 
volume and pattern has developed until today private industrial 
shippers and receivers have a commodity rate structure for the ma- 
jority of their traffic. 

In Class Rate Investigation, 19389 (262 I. C. C. 447), it was stated 
that less than 10 percent of the freight traffic of this Nation then 
moved on class rates. 

In marked contrast to the situation prevailing with respect to these 
commodity rates used by private industrial shippers and receivers, a 
great volume of traffic of the Government moves on class rates, or 
would move on class rates, were it not for those rates made lower than 
class rates under authority of section 22 of the act. 

This situation is due to the fact that military installations are 
generally located in places remote or at some distance from the large 
industrial cities. These installations are frequently, for one reason 
or another, being deactivated or reactivated. 

The direction of military traffic flow is also quite different to that 
of industrial or commercial traffic and is subject to the changing 
emphasis on defensive needs. 

Military traffic may require major changes in movement require- 
ments at say 5 p. m.—obviously there is not time to negotiate rates 
or service arrangements or have them filed on 30 days’ notice under 
section 6 of the Interstate Commerce Act, as would be necessary in 
the absence of statutory sanction similar to section 22. 

It should be emphasized again that emergency movements of traffic 
are not peculiar only to war periods. On the contrary, day-to-day 
changes in logistic support arise due to changes in military programs. 

From the foregoing it should be readily seen that section 22 has pro- 
vided a very effective and expeditious medium to the carriers for 
according to the Military Establishment rates on military traffic 
comparable to commodity rates used by private industrial shippers 
and receivers. Stated differently, section 22 tenders of rates have 
been and are to the Government what commodity rates are to the 
commercial shipper and receiver. 

To take from the military departments the rates they now have in 
the form of section 22 tenders would be tantamount to taking from 
the commercial shippers their commodity rates. 

As stated before, the Department of Defense does not adhere to 
the theory that the increased volume of its traffic in periods of war 
or national emergency is alone sufficient to justify reduced rates. 
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If this were to be accepted as a proper ratemaking philosophy it 
would necessarily follow that the Department of Defense should be 
iven preferential treatment in the level of all its rates in peacetime 
use of its position as the largest individual user of transportation 
— an annual freight and passenger bill of approximately $650 
million. 

Let me emphasize that we are not seeking preferential treatment. 
We are asking, and we believe properly, for a continuation of a rate- 
making procedure under section 22 that will permit traffic of the De- 
partment of Defense to be transported where and when needed at 
reasonable rates. These rates should be no lower than the rates which 
should apply to the traffic of any commercial shipper under similar 
circumstances, in peace or in war. 

Senator Smatruers. Let me ask you this. You say these rates 
should be no lower than the rates which should apply to the traffic 
of any commercial shipper. 

You have heard: the testimony here this afternoon, have you not, 
with respect to this statement that the Government is hauling its goods 
at a much reduced rate from that which ordinary commercial shippers 
can have it hauled at? 

Mr. Smrru. What they are saying, Mr. Chairman, is, that the Gov- 
ernment is paying rates that are less than in most cases the class rates 
in the tariffs, but there is no proof here that the Government is pay- 
ing rates that contribute less revenue to the carriers than is being paid 
by the commercial shippers. 

Senator Smatuers. Well, don’t these shippers have to follow the 
class rates except when there is a commodity rate ? 

Mr. Sorrn. Mr. Chairman, I was an industrial trafficman for 35 
years—34 years, and any time we had a movement of traffic, we went 
to the carriers and negotiated reasonable rates. 

And I think if any commercial shipper had today the same ship- 
ments that the Department of Defense has, they would likewise go to 
the carriers and negotiate a reasonable rate under the class rate. It is 
normal procedure. We do it whether we are in Government or whether 
we are in the industrial traffic field. 

Senator Smatuers. But as I understand it, I did not believe that 
the motor carriers, or we will say the common carriers could start 
carrying—I mean I did not believe they could go below a certain rate 
that they had published. I thought they then had to go through a lot 
of procedures and take a lot of time in announcements and publica- 
tion before they could go below that rate. 

Mr. Smiru. That is right. 

The only difference is, we can do it more expeditiously than the in- 
dustrial shipper, but we can’t I don’t believe, get any lower rates than 
the commercial shipper should have on the same traffic. 

Senator Smaruers. As a matter of fact, if the commercial shipper 
were going to get a lower rate than that that was advertised, wouldn’t 
he have to announce that to the ICC and make an application for it, 
and it would take 3 or 4 months? 

Mr. Smrru. No; he would make his application to the railroads or 
the carriers involved. And in 9 cases out of 10, he would probably 
get what he wanted. But if he did not get it, he has the avenue of 
going to the Interstate Commerce Commission, the same as we have. 
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Senator Purrexu. Is that because of the kind of goods and classifi- 
cation that you would apply ¢ 

Mr. Sairu. It is because we have traffic of different classification 
that is not normally shipped in a great many cases by the commercial 
shippers. 

Senator Purrety. Yes. 

Mr. Smiru. And because the flow of the traffic is different and be- 
cause the locations of the shipping and receiving points are different. 

Senators Smatuers. Well, I am not clear 

Mr. Smrru. I would like to explain that about 75 percent of our 
traffic does move on the same rates that the commercial shippers have 
in the tariffs. It is only about 25 percent of the total that moves un- 
der the section 22 rates. And I contend they are no lower than the 
commercial shipper would pay if he had the same traffic. He would 
go and negotiate a rate the same as we do. But his rate would be 
put in the tariff and nobody could say he was paying less than what 
is in the tariff. 

Ours is put in the section 22 tender and not in the tariff. So, some- 
body says we are paying less than the tariff rates, which we are. We 
admit it. But is is not our fault. 

Senator Smatuers. Well, in other words, I still come back. What 
you are saying, then, is that this commercial shipper could get his 
rates reduced to that level to which the Government has gotten them 
if he will take the time and trouble to go through the procedure of 
getting those tariffs reduced ? 

Mr. Smiru. Yes. I would say 

Senator Smaruers. And where it requires publishing, does he not 
have to follow certain procedures ? 

Mr. Smiru. That is right. 

Senator Smaruers. How much time does it take him to follow that 
procedure ¢ 

Mr. Smiru. It all depends. Sometimes he might get it done in 
15 days, and sometimes it will run on for months. But it takes 30 
days’ notice. It must be filed on 30 days’ notice to the public. 

Rauenen Smatuers. That is what I am trying to get at. 

Mr. Smiru. That is right. 

Senator Smaruers. So then he is not in the same position as the 
Government because he has to wait until such time as he can publish 
the rate which they have agreed upon and he has to get the approval 
of the ICC, which it takes him so many months to do, is that not a fact ? 

Mr. Smiru. That is right. 

And the only thing we are asking for is that we be not confined in 
the military to that slow procedure. We are asking for something 
that is expeditious, that is all. 

Senator Smaruers. You have it. You don’t have to ask for it. 
You have it, as I understand it. 

Mr. Smirn. We have it and we want it continued. 

Senator Smatuers. That is right. 

Now, what we are trying to do—I am trying to just get it clear in 
my mind. I do not ship things. That is not my business. I do not 
understand it. But from what has been testified to here today 
previous to you, these folks come up and say that the Government 
is getting a much better rate than they are. 
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Now, you have heard them say that. You don’t have to frown. 
Isn’t that what you heard them say ¢ 

Mr. Smiru. That is right. 

Senator SmaTHERs. right. 

The Government is getting a much better rate than others are get- 
ting. Therefore what is happening is that the private people and 
the commercial shippers are aries to bear this extra cost of the 
traffic. 

Now, what I am just trying to figure out—you come along and say: 
“It isn’t true at all. They can get the same rates we can get.” 

Mr. Smirn. They can get the same rates. If not, there is some- 
thing wrong with them. 

Senator Smaruers. It takes them time. 

Mr. Smiru. It takes a little longer, and that is the only difference. 

Senator Smatuers. You say they can get the same rate as the 
Government can get, if they are willing to take the time to get it 
done, is that right 

Mr. Smiru. That is right. 

Mr. Chairman, I would like to explain that most of the people you 
are listening to—and this is not criticism—are speaking from hear- 
say, and I am speaking to you from 32 years with one company on 
the commercial side, and now 314 years on the Government side. 

Before I had the Government experience, I thought just as these 
other people have testified, that there was something wrong with this 
situation, that these rates were so low that they were inflicting a 
penalty upon commercial traffic. But now I have changed my mind. 

Senator Smaruers. You have learned—you are like Mark Twain. 
You have gotten real smart. [Laughter. | 

Senator Smatuers. Let me ask you this. I appreciate your testi- 
mony, for having been on both sides. But you say that you thought 
just like these other fellows did until you got in the Government. 

Now, you are convinced, were you to get back out in the private 
world again, that you would not i up here wanting this Section 22 
changed ¢ 

Mr. Soiru. I certainly would not. [Laughter. | 

Mr. Smiru. I would not. 

Senator Smaruers. You are satisfied you can compete against the 
Government or at the same price as the Government is getting ! 

Mr. Sarru. I think it is in the interest of defense and the interest 
of the taxpayer that we have this situation, and I will try to tell 
you why. 

Senator Smaruers. That is another point. We will come to that. 
That is another point. I am just on this one point here. 

Mr. Smrru. Yes, sir. 

Senator Smaruers. You are satisfied, however, that commercial 
shippers if they are knowledgeable and if they are timely, can get as 
good a rate as the Government can get ? 

Mr. Suirn. Right. 

Senator Purrety. Well, for the same goods shipped or originating 
from the same point and shipped to the same destination ? 

Mr. Sauiru. That is right. 

Senator Purret.. In the same quantity ? 

Mr. Suiru. That is right. 
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Senator Purrery. And the reason they don’t resort to it now is be- 
cause those conditions do not exist usually, is that correct? 

Mr. Smrrn. That is right. 

Senator Purretz. O. K. 

Mr. Smnru. In the majority of cases we are using the rates that they 
have already established ; 75 percent of our traffic moves on the rates 
that have already been established. 

Senator Smaruers. All right, sir. 

Mr. Smiru. As I also stated before, the third and only other pos- 
sible reason for the peacetime exclusion of section 22 rates, as pro- 
posed in S. 939, is the belief that the Government is entitled to reason- 
able rates in periods of war or national emergency but at all other 
times should be subjected to a ratemaking procedure that would require 
large segments of its traffic to move at unreasonably high rates at the 
time of movement. I do not think this is intended. Nevertheless, that 
would be the result. 

Senator Smatuers. Time is getting late, and I realize that you want 
to go and we want to go. But you say here, “but at all other times 
should be subjected to a ratemaking procedure that would require 
large segments of its traffic to move at unreasonably high rates.” 

Mr. Smiru. At the time of its movement now. 

Senator Smaruers. That is the same rate these commercial ship- 
pers are having to pay, is it not? 

Mr. Sarr. It would be the same rate that the commercial shipper 
would have to pay if he had to pay class rates and didn’t negotiate some 
adjustment of the rates. 

Senator Smatuers. In other words, he didn’t move from a class 
rate to what you cail the commodity rate. 

Mr. Smiru. That is right. But we would have no other rate but 
the class rate. We would be forced to pay it. And I don’t think that 
should be done. 

Senator Smartuers. In other words, you are saying that if the com- 
mercial shipper today were not able to negotiate himself out: of a class 
rate position into a commodity rate position, that he would be having 
to pay an unreasonably high rate ? 

r. SmirH. Exactly. 

Senator Smaruers. All right, sir. Thank you. 

Mr. Smiru. It was my privilege to appear before the Subcommittee 
on Transportation and Communications of the House Committee on 
Interstate and Foreign Commerce approximately 1 year ago at the 
time of hearings on H. R. 6141, 6142, and 525. 

The last mentioned bill, H. R. 525, proposed to remove the author- 
ity contained in section 22 of the Interstate Commerce Act under 
which common carriers may establish reduced rates for Government 
traffic. The Department of Defense offered its objections to that bill. 

At the same time, support was given to the Government rate pro- 
visions proposed in H. R. 6141 and 6142, by which commen carriers 
would have been permitted to establish special rates for Government, 
subject, however, to defined controls by the Interstate Commerce 
Commission. 

In the course of my testimony at the time of those hearings, I de- 
tailed to some length the procedures followed by the military depart- 
ments in negotiating rates for their traffic. 
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At the same time, a considerable portion of my testimony was di- 
rected to the comparative level of the reasonableness of rates estab- 
lished under section 22. I will not again review the matter touched 
upon in that testimony but request that official notice be taken of it, 
and consideration given to that testimony in your consideration of 
S. 939. The testimony referred to is contained in part I of the record 
of hearings on those bills, commencing on page 209 and continuing 
through page 220 It is taken up again on page 241 of the same vol- 
ume and continues through page 254. 

Senator Smaruers. We will make it a part of the record. 

Mr. Smrru. At this time, I would like to call attention te S. 1457, 
by Mr. Magnuson, which was introduced on March 4, 1957, and which 
was referred to the Senate Committee on Interstate and Foreign Com- 
merce. I refer now to section 9, commencing on page 15, of that bill, 
which proposes to amend section 22 of the Interstate Commerce Act, 
so as to provide a procedure whereby Government shippers will still 
have available means of expeditiously securing reasonable rates for 
their traffic. At the same time, however, the bill would establish a 
system of controls and regulation by the Interstate Commerce Com- 
mission. That is the last two sheets of this statement, immediately 
following page 23. 

Attached hereto is a reproduction of section 9. The proposed pro- 
visions are as follows: 

For clarity, each phase of the foregoing section 9 will be treated 
individually. 

Section 1) would merely designate the present provisions of sec- 
tion 22 (as amended) as subsection “a.” 

Section (2) would delete clauses from the present provisions of 
section 22 thereby making the new subsection “a” inapplicable for 
the transportation of property or persons, as the case may be—— 

Senator Smaruers. Mr. Smith—how much of your testimony now 
is to this particular section of that bill ? 

Mr. Smiru. It runs down 

Senator Smaruers. We are not holding hearings on this at this 
time. 

Mr. Smirn. It runs down to page—down to, I believe, the last par- 
agraph on page 18. 

Senator Smaruers. I would suggest we omit that. We are not 
having hearings on that particular bill right at the moment. But 
when we do, we may want to hear from you again. But if we can 
confine this testimony to the bills we have under discussion, it would 
keep from confusing one very easily confused Senator. 

Mr. Sourrx. Well 

Senator Saatuers. The Senator from Florida. 

Mr. Smrru. I am really proposing that it be substituted for S. 939. 

Senator Smaruers. Well, you are proposing that it be substituted, 
this whole bill, S. 1457? 

Mr. Smiru. No, just the section 9 of it, which pertains to this sec- 
tion 22 of the Interstate Commerce Act. 

Senator Smarners. Why don’t you tell us just very briefly—— 

Senator Lausoneg. I think that is a good idea. 

Senator Smaruers. What it is you are going to do there. 

Mr. Smirn. What section 9 proposes and what we suggest as a 
substitute for S. 939, that is the war emergency provision, is that all 
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rates given to the Government, all special rates given to the Govern- 
ment, for the movements of their traffic be filed with the Interstate 
Commerce Commission, which they are not today. ‘That they be sub- 
ject to all provisions of the Interstate Commerce Act, with a few ex- 
ceptions. One exception is that these Government rates would not 
be subject to the long and short haul provisions of section 4 of the 
act. 

They would not be subject to suspension. They would not—we 
could omit filing of the rates on security shipments. And we could 
have the rates filed on less than thirty days notice or make them 
retroactive with a statement from the Government department in- 
volved that such action was necessary in the interest of security. 
That is the substance of that testimony. 

Now, we will pick up at the bottom of the page, 18. 

Senator Smaruers. All right. 

Mr. Smirn. Let me point out, Senator, what I consider to be very 
important distinction between the provisions of S. 939, now under 
consideration, the section 22 proposals contained in S. 1457, just 
enumerated, and section 22 as it presently is worded in the Interstate 
Commerce Act. 

As presently worded section 22 permits the Government shipper 
to accomplish economy in the transportation of its personnel and 
materiel. 

Nevertheless, by its provisions, carriers are permitted to burden 
Government traffic managers with a multitude of unsolicited rate 
quotations that require a very considerable expenditure of manpower 
and funds to administer. 

This expenditure, however, is many times offset by the economy 
which section 22 affords. Nevertheless, the expense should be avoided 
if possible. The Government traflic organizations are also the bene- 
ficiaries of the reduced rates which carriers see fit, for competitive 
reasons, to voluntarily offer to the Government. The principle benefit 
of the present section 22 is the fact that the Government can take 
affirmative action to secure reasonable rates in time to cover the move- 
ment of its traffic at the time it moves. From a pure dollars and 
cents standpoint, therefore, section 22 is beneficial to the Government. 

The proponents of legislation to repeal section 22—or as in the case 
of S. 939, accomplish what is tantamount to repeal—disregard the 
economy to the Government which results from the section, and em- 
phasize only the need for taking action which they believe is required 
to establish greater stability in the carrier industry. If section 22 
is contributing to the instability of carriers, and if it affords a means 
whereby carriers can escape regulation contrary to their own best 
interests, it should be amended accordingly. Repeal is not the answer, 
nor is limited application as proposed in 8. 939. The Department of 
Defense believes that both regulation and economy can be accom- 
plished if the act is amended as proposed in section 9 of S. 1457, to 

rmit the Interstate Commerce Commission to control section 22 
rates but at the same time preserve a procedure whereby Government 
rates can be quickly established and published. 

Accordingly, the Department of Defense supports the adoption 
of the section 22 (sec. 9) provisions of S. 1457. At this point, I 
would like to comment on recent action taken in the Department of 
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Defense to more effectively accomplish economy and efficiency in the 
field of domestic traffic management. A discussion of this action is 
pertinent at this time in connection with your deliberations on pro- 
posals to amend section 22 as our new program to accomplish economy 
and efficiency in traffic management could be impaired by the adverse 
effects resulting from repeal or improper amendments of the section. 
The program to which I refer is the designation of the Secretary of 
the Army as the Single Manager for Traffic Management within the 
United States, and the resulting establishment of the new Military 
Traffic Management Agency within that Department. 

Shortly after coming to the Office of the Secretary of Defense, it 
was my observation (among other things) that as to these day-to-day 
operating features within the four military services (which would 
include the Marine Corps, as well as the Army, Navy, and Air Force) 
there was, within the overall traflic management area, considerable 
duplication of effort, of personnel, and of functions; that there was 
not the most effective manpower utilization; that the policy relations 
between the Office of the Secretary of Defense and the military 
departments were cumbersome at best; and that this was true also 
as to the liaison between the Department of the Defense as a whole, 
and the carrier industries from which we procure our commercial 
transportation services. 

Let me explain before proceeding further, that “traffic manage- 
ment” as I am referring to it in the military services has to do only 
with the procurement, use, control, and cost of commercial trans- 
pera used by the military departments, for the movement of both 

reight and passengers. 

It was my feeling after only a few months with the Department of 
Defense, that a single traffic management agency could be made to 
serve all of the military departments—more effectively and more eco- 
nomically, 

After considerable discussion, analysis, and review, a determina- 
tion was made that greater economy and efficiency could be accom- 
plished by establishing a single operational reorganization within 
the Department of Defense with responsibility for providing a traffic 
management service to all the military departments. 

Accordingly, on May 1, 1956, a Department of Defense directive was 
issued creating a “single manager service assignment for traffic man* 
agement within the United States.” 

The Secretary of the Army was designated as the Single Manager 
for Traffic Management. He was directed to establish and to or- 

ize a Single manager operating agency to be known as the Military 
raffic Management Agency, to control all assigned functions of 
traffic management for all military departments. 

He was directed to designate an executive director for traffic man- 

ment who will have no other duties but to direct the operations 
of the Military Traffic Management Agency. Our traffic manage- 
ment directive requires that the single manager, through the execu- 
tive director, assign the regional mission for traffic management to a 
minimum number of regional offices from which all shipping installa- 
tions or offices of the military departments within each region will 
receive traffic management service. 

Senator Purrexy. Is that now in operation? 
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Mr. Sarr. It is in operation at headquarters. Three of the 5 
regional offices have been activated on April 1 and they will all be 
in complete operation by the end of June. 

Senator Smatuers. I am going to recommend we put the balance of 
your statement in the record, just as though you had read it, so we can 
ask you a question or two. It is getting late. There is no use of you 
talking about this being an efficient operation, with which we agree, 

(The balance of the statement is as follows :) 


There will be 5 of those regional offices to replace the present 15 such offices of 
the four military departments, which are known as the Army Zone Transporta- 
tion Offices, the Navy Central Freight Control Offices, the Air Force District 
Traffic Offices, and the Marine Corps Freight Control Offices. The new regional 
offices of the Military Traffic Management Agency have been located as strate- 
gically as possible, from the standpoint of lack of vulnerability, access to channels 
of operations of transportation companies, and the shipping and traffic evaluation 
operations of all the military departments. 

One headquarters office was to replace the four headquarters of the military 
services and assume their individual responsibilities for rate negotiation and 
other allied traffic management functions. 

The headquarters office of the Military Traffic Management Agency became 
operational on October 1, 1956. Commanders have been appointed to head up the 
five regional offices. These offices are in the process of being activated and 
should, to a large extent, be operational by July 1, of this year. 

We believe that a forward step has been taken in military traffic management. 
We also believe that by thus eliminating duplication and overlapping of effort 
between and among the military departments there will result a major improve- 
ment in the effectiveness and economy of supply and service operations through- 
out the Department of Defense. 

We are also of the opinion that these new centralized traffic management con- 
trol concepts will bring about a greater degree of stability and efficiency in the 
rate negotiation area and correct any defects that may have resulted from 
military actions under section 22 in the past. Now, for the first time, we have a 
single organization with unilateral operational control which man maintain close 
supervision over the rate negotiation activities for the entire Department of 
Defense. 

Rate negotiations for the three military departments will now be accomplished 
with a greater degree of stability and preplanning. But, in order to permit the 
Military Traffic Management Agency to realize the effectiveness which it was 
established to accomplish, we are of the opinion that its activities should not be 
minaret at this time by amendments to section 22 as proposed in S. 989 and 


Senator Smaruers. How much would it cost Government if sec- 
tion 22 were repealed or changed as has been recommended in 8S. 939? 

How much additional expense would it cost the Government ? 

Mr. Suiru. At the time I testified before the House committee, last 
year, based on the then freight bills of the military departments I 
estimated it would cost—if section 22 were eliminated and all the rates 
went back to the tariff basis, the cost to the Government would be $215 
million per year. 

Based on the present freight bill, I testified before the house just a - 
few days ago that the cost would be $128 million per year. I am 
talking about the Department of Defense only. 

Senator Smaruers. That is right. 

Senator Purrett. Wait a minute. Wait a minute. 

Didn’t you tell us a little while ago, sir, that any commercial carrier 
or any shipper could go before these agencies, rather could get these 
reduced rates if they had the same commodity to ship from the same 
point of origin to the same destination; is that correct ? 

Mr. Smiru. That is right. 
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Senator Purrexy. So that outside of the time that would be required, 
you could get exactly the same price, could you not, if anyone else 
could get it you could get the same price you are getting now; could 
you not? 

Mr. Smirn. We might if we started all over. But if you 
cancelled—— 

Senator Porte. Wait, wait, wait. 

That isn’t what you told me; is it? 

Didn’t you tell me that anyone else could get the same rate you 
get on the same commodity going from the same—a point of origin 
to the same destination. Isn’t that what you told me? 

Mr. Smirn. Yes, sir. 

Senator Purrert. Would you be stopped from pursuing that 
course if—— 

Mr. Surru. That isn’t the thing. If you cancel section 22 and all 
the rates we are using went back to the tariff basis, it would cost the 
Government $128 million per year, unless and until we were able to 
get the carriers to put all of those rates in tariff form. 

Senator Purreryt. Well, right now 75 percent of the stuff you are 
carrying you tell me is subject to the same rates as any other shipper; 
is that right? 

Mr. Smirn. That is correct. 

Senator Purre.t. So let’s talk about the 25 percent. 

Now, aside from the time element, is it not a fact that this loss of 
$215 million that you speak about would in effect be no loss at all 
if you + pe the policy that you said could be pursued by any other 
shipper 

Mr. Smrrn. If we could induce the carrier to put all those rates 
in tariff form, we would not lose anything. 

Senator Purtetz. All right. 

Senator Smatuers. And you would expect that if they could do it 
you could do it. 

Mr. Sorrn. If given time; yes. 

Senator Smatuers. Thank you very much. 

Gentlemen, if it is agreeable with you, we will stand in recess until— 
excuse me. 

Senator Lauscue. Do we meet tomorrow morning? 

Senator SmatHers. Until tomorrow morning at 10:30—10: 30; 
thank you very much. 

Mr. Smitn. Do you have anything further? 

Senator Smatuers. We are through with you. Thank you very 
much. 

Senator Purrett. Maybe the gentleman had some more testimony 
he wished to give. 

Mr. Smirn. Ido not have. But I would offer this. 

If there is still the feeling that the rates paid by the Department 
of Defense do not produce revenue equivalent to or greater than that 
produced under the tariffs on the same traffic, we will be glad to fur- 
nish you some examples that we put before the Interstate Commerce 
Commission just a few days ago to show you some voluminous dif- 
ference between the revenue produced under section 22 rates, and the 
revenue that would be produced under the tariff rates. 


ee 
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(Following is a memorandum from the Department of Defense 
relative to the Federal budget estimates for fiscal year 1958 for Fed- 
eral travel :) 


OFFICE OF THE ASSISTANT SECRETARY OF DEFENSE, 
Washington 25, D. C., April 8, 1957. 
Memorandum for the Director for Transportation and Petroleum Logistics 
(S. & L.). 
Subject: Fiscal year 1958 Federal travel and transport budget estimates. 

During the course of your testimony on H. R. 3233, April 3, 1957, before the 
House Subcommittee on Transportation and Communications, Chairman Harris 
referred to a recent magazine article which stated that the fiscal year 1958 Federal 
budget called for expenditures of $2%4 billion for travel and transport. The 
article to which he referred was contained on pages 23, 24 and 25 of the Traffic 
World, March 16, 1957 issue (attached). 

According to the analysis of the 1958 budget made by Lew Britton, the author 
of the article, the Department of Defense estimate for travel amounts to 
$735,886,454; the estimate for transportation of things comes to $1,055,006,194. 
The total for both equals $1,790,892,648 which, according to the article, amounts 
to 68.9 percent of the total estimated spending of the Federal Government on 
those items. 

The following facts should be considered in relating these estimates to the 
Department of Defense annual domestic transportation bill (passenger and 
freight) of approximately $650 million—page 9 of your House statement and page 
11 of your Senate statement: 

(a) The Traffic World estimates cover expenditures worldwide; the $650 
million figure used in the statement covers only domestic travel and transpor- 
tation. 

(b) The Traffic World estimate for travel includes per diem allowances and 
other expenses incident to travel; the statement figure includes only the cost 
of passenger transportation purchased on Government transportation requests. 

(c) The Traffic World estimate for travel includes a “dislocation allowance” 
which is a cash amount given to commissioned and noncommissioned officers at 
the time of each permanent change of station. It equals the quarters allowance 
of the individual for 1 month; the statement figure does not include this 
allowance. 

(d@) The Traffic World estimate for transportation of things “* * * includes 
transportation paid by vendors regardless of whether or not the cost thereof is 
itemized on the bill for the co:znmodities sold;’’ the statement figure includes 
only traffic moved on Government bills of lading charges for which the Department 
of Defense pays direct to the carrier. 

The Tratlic World article states that “* * * the $2% billion Federal total 
represents 11.9 percent of the aggregate $21,687,284,000 in revenues earned in 1 
year by those United States Carriers by land, water and air which make reports 
on their earnings to the Federal Government.” Included in the amount is the 
sum of $18,921,591,000 reported to the Interstate Commerce Commission by car- 
riers subject to its jurisdiction. 

According to our own statistics, approximately $565 million of Department of 
Defense domestic freight and passenger payments (GBL and transportation 
requests) for fiscal year 1956 were made to carriers subject to ICC regulation. 
This sum would approximate 3 percent of the domestic surface carriers total 
revenue. 

ALLEN J. O’BRIEN. 


Senator Purrett. Well, look, I don’t know. We are getting late, 
and when we get late we sometimes get impatient. I don’t want to be 
impatient. I would say this, that I understood you to say that no real 
preferential treatment was shown the Government. 

Mr. Smiru. That is right. 

Senator Purrett. That any other shipper could get these same 
rates, all other things being the same. 

Mr. Smirn. Yes. 

Senator Purreti. If they wished to pursue a certain means of 
doing it; isn’t that correct ? 
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Mr. Smrru. That is correct. 

Senator Purretu. Isn’t that what you tell me? 

Mr. Smrru. That is correct. 

Senator Purrett. You wouldn’t be estopped from pursuing that, 
any change we might make in 22. That doesn’t estop you from doin 
the same thing you said any other shipper could do; isn’t that right? 

Mr. Smiru. Yes, but I want to tell you it would take us an awful 
long time to do it. 

Senter Pourrety. I say aside from the time element. 

Mr. Smiru. That is right. 

Senator Purrerz. There would be no loss at all, or else you are 
getting a preferential treatment ? 

Mr. Smirx. There shouldn’t be. 

Senator Purretu. There shouldn’t be. 

That is all. 

Mr. Smiru. We might have to go to the Interstate Commerce Com- 
mission with complaints on some of them, just as any commercial 
shipper would have to do. 

enator Purrety. Yes. 

Mr. Smirn. But it would take time. 

Senator Purrety. O. K. 

Senator Smaruers. Thank you very much, sir. 

(Whereupon, at 5: 45 p. m., the committee adjourned. ) 
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WEDNESDAY, APRIL 17, 1957 


Unrrep States SENATE, 
CoMMITTEE ON INTERSTATE AND ForEIGN COMMERCE, 


SUBCOMMITTEE ON SURFACE TRANSPORTATION, 
Washington, D.C. 


The subcommittee met pursuant to adjournment at 10:30 a. m., 
Hon. George A. Smathers presiding. 

Senator Smaruers. The meeting will come to order. We have as 
our first witness today Mr. Grant Arnold, who represents the Na- 
tional Industrial Traffic League. Mr. Arnold, we are happy to see 
you back. 


STATEMENT OF GRANT ARNOLD, THE NATIONAL INDUSTRIAL 
TRAFFIC LEAGUE 


Mr. Arnotp. Thank you. 

Mr. Chairman and gentlemen, my name is Grant Arnold, president 
of the National Industrial Traffic League. In keeping with the re- 
quest made yesterday, I will not read the statement, but with your 
permission merely pinpoint it and respectfully request that it be 


included in the record. 
While appearing about 2 weeks ago before your committee the 
league was described and outlined, so that will be dispensed with 


today. 

The league is opposed to S. 943. This bill would require publica- 
tion and filing of actual rather than merely minimum charges and 
thereafter prevent any change in such actual charge, whether an in- 
crease or a decrease, except upon the usual 30 days’ notice. 

(The portion of the statement not read follows :) 


My name is Grant Arnold. I am president of the National Industrial Traffic 
League whose offices are at 711 14th Street NW., Washington, D. ©. I appear 
to state the position of the league on the subject matter of the above-numbered 
bills. 

The National Industrial Traffic League is a national organization of those 
directly and individually engaged in the shipment and receipt of commodities, 
including in its membership also chambers of commerce, boards of trade, and 
similar commercial organizations likewise having a substantial interest in 
transportation matters. Membership is drawn from all parts of the United 
States and includes every line of industrial and commercal activity. The league 
is a “promoter of sound, economical transportation” and is vitally interested in 
an adequate, efficient, and economical national transportation system, privately 
owned and operated, and in all the carrier agencies which go to make up that 
system. 

S. 943, rates of contract carriers by motor vehicle: S. 943 is a bill introduced 
at the request of the Interstate Commerce Commission to amend section 218 (a) 
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of the Interstate Commerce Act. That section now requires, among other 
things, that contract carriers by motor vehicle publish and keep open for public 
inspection “* * * schedules containing the minimum rates or charges of such 
carrier actually maintained and charged * * *.” 

It prohibits the collection of charges less than such minimum and prohibits 
a reduction in such minimum on less than 30 days’ notice unless otherwise per- 
mitted by the Commission. 

The bill would require publication and filing of actual, rather than merely 
minimum charges, and would thereafter prevent any change in such actual charge, 
whether an increase or decrease, except upon the usual 30 days’ notice. 

To such a requirement the league has been in the past and remains opposed. 
Two years ago when the subject matter of the so-called Cabinet committee report 
was before Congress, the league thoroughly considered this particular require- 
ment at its annual membership meeting, and registered its objection to this 
proposed change at such hearings as were held by congressional committees on 
the implementing bills. 


Mr. Arnoxtp. The business of contract motor carriage is not one 
dedicated to the public interest and open to use by the public; rather 
it is the performance of a service peculiarly adapted to meet the indi- 
vidual needs of a particular business organization. The only public 
interest in the subject matter is that of seeing that the contract motor 
carrier neither engages in such services nor at such rate level as to 
constitute destructive competition. 

To that end the present statutory requirement with respect to mini- 
mum charges was enacted, and the present statute is sufficient to serve 
the need. 

(The portion of the statement not read follows :) 


The contract motor carrier is now required to publish the minimum actually 
maintained and charged. Some traffic must move at that level. If the level is 
too low the statute provides remedies to be invoked by the Commission, competing 
carriers, or the general public, and the Commission may remedy the situation. 

Freedom and flexibility of rate adjustment, subject to the Commission’s control 
of the bottom level, is one of the obvious necessities of contract carriage—it is 
a service adapted to meet the needs of particular contracting shippers, and cer- 
tainly no unnecessary redtape of publication and statutory notice should exist 


in connection with a proposed increase. 

Mr. Arnoxp. It is difficult to see the slightest justification for the 
proposal in the bill that an increase by a contract carrier by motor 
vehicle may not be made at will, subject of course to the contract 
arrangements between that carrier and his contracting shipper. 

Argument in support of the bill contends that it is impossible for 
competing common carriers to know the level of their competition; 
such argument the league submits is without merit. 

Competing carriers know the minimum level actually maintained 
and charged; this is the competitive level to be met or not met as a 
common carrier may choose. 

(The portion of the statement not read follows :) 


This is the extent to which rate regulation of contract motor carriers should go. 

Supporters of the bill also advance the argument that contract motor carriers 
discriminate among the shippers with whom they may do business. The very 
nature of contract motor carrier business, involving as it does transportation 
services performed under contract as agreed upon between the parties, makes 
such discrimination inevitable, and there is nothing about that situation contrary 
to the interest of the general public or contrary to the general scheme of trans- 
portation regulation. There is no valid reason that it should not be continued 


and indeed there is doubt as to whether anything in S. 943 would bring about 
a change in that respect. 


Mr. Arnoip. The committee’s attention is directed to the fact that 
the present statutory situation with respect to contract carriers by mo- 








SURFACE TRANSPORTATION RATEMAKING BILLS 107 


tor vehicle is similar to that existing with respect to contract carriers 
by water—that is control of the minimum level only. 
(The portion of the statement not read follows :) 

S. 943 would radically change that situation as to highway vehicle transporta- 
tion but not as to water transportation. The league does not recognize any 
valid distinction between the two. 

The league urges that S. 943 not be approved. 

Mr. Arnotp. The league urges approval of S. 378. S. 378 would 
amend sections 204 (a) and 406 (a) of the act so as to include in the 
act provision for reparation awards against motor carriers and freight 
forwarders respectively, comparable to that now provided in connec- 
tion with rail and water transportation. This change the league em- 
phatically supports as being in accordance with league position as 
presented to congressional committees over a period of years. 

At the time of the passage of the Motor Carrier Act in 1935, so- 
called reparation provisions were deliberately omitted on the ground 
that they would be unduly burdensome to a newly regulated industry, 
that conditions among motor carriers were then too unsettled to im- 
pose upon them large amounts of potential liabilty which could pos- 
sibly result in financial distress, failure, and increasing instability in 
motor carrier operations. The same argument has been repeated in 
later years when the subject has come under consideration. 

The league believes that day now past, that the motor transporta- 
tion industry is now fully of age, with a reasonable degree of sta- 
bility both in finance and rate structure, and now able to assume the 
obligations which normally go with the regulatory scheme to which 
it is subject. 

Now beginning in about 1944, under the so-called Bell Potato Chip 
case, shippers did find a recourse to secure relief from unreasonable 
motor carrier rates. A shipper believing a rate unreasonable will tile 
a suit in court. At the same time the shipper will file a complaint be- 
fore the Interstate Commerce Commission alleging that the rate is un- 
reasonable. 

If the Commission sustains its allegation and finds the rate un- 
reasonable, the shipper takes that decision back to the court and tries 
to recover damages. 

It is cumbersome, but that is the only way that is presently permitted 
for a shipper to secure reparations on motor carrier shipments. 

That procedure is not at all satisfactory, but the possibility of it 
worsening exists as a result of the issuance of an Interstate Commerce 
examiner’s proposed report in July 1956 in MC-—C-1849, United States 
v. Davidson Transfer & Storage Co., in which the examiner flatly re- 
fuses the Bell Potato Chip case and holds that the Commission lacks, 
completely lacks, jurisdiction to determine the reasonableness of mo- 
tor carrier charges on shipments in the past. 

The case has been orally argued before the Commission and sub- 
mitted for final decision, but no decision has yet been rendered. At 
any rate the league believes the only satisfactory solution to the situa- 
tion is the addition of reparation award provisions as contemplated 
in the bill. 

(The portion of the statement not read follows :) 

The present provisions of the act for recovery of money damages from motor 


earriers for violations of the act are highly unsatisfactory. A cumbersome pro- 
eedure to that end has been in effect since 1944 as a result of the Commission’s 
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decision in Docket MC—C-352, Bell Potato Chip Co. v. Aberdeen Truckline, et al., 
under which an attack on the applicability and reasonableness of rates charged 
by common motor carriers in the past could be made before the Commission, 
subject to a requirement of the prior filing of a suit in court covering the same 
subject matter. 

That procedure is not at all satisfactory, but the possibility of its worsening 
exists as a result of the issuance of an Interstate Commerce Commission ex- 
aminer’s proposed report in July 1956 in MC—C-1849, United States v. Davidson 
Transfer & Storage Co., in which the examiner flatly reverses the Bell Potato 
Chip case and holds that the Commission completely lacks jurisdiction to deter- 
mine the reasonableness of motor carrier charges on shipments in the past. The 
case has been orally argued before the Commission and submitted for final de- 
cision but no decision has as yet been rendered. 

At any rate the league believes the only satisfactory solution to the situation is 
the addition of reparation award provisions as contemplated in the bill. 

The situation with respect to freight forwarders is closely similar to that with 
respect to motor carriers. Reparation provisions in the field of freight forwarding 
are aiso justified, and in addition there is no reason for nonuniformity of treat- 
ment of the subject matter in the various parts of the act. 

The league urges that S. 378 be approved. 

Mr. Arnotp. That completes my statement, Mr. Chairman. 

Senator Smaruers. Any questions, Senator Lausche ? 

Senator Lauscue. No; I do not have any. 

Senator Smaruers. Thank you very much, Mr. Arnold. I appreci- 
ate ite statement and your brevity. 

The next witness is Mr. Warner B. Shepherd, of the United States 
Chamber of Commerce. 


STATEMENT OF WARNER B. SHEPHERD, FOR THE CHAMBER OF 
COMMERCE OF THE UNITED STATES 


Mr. SuHerHerp. My name is Warner B. Shepherd. I am the im- 
mediate past general traffic manager of the Aluminum Co. of America. 

Maybe I had better explain that. 

On March 1 of this year I retired, and until they do something about 
my successor, I will still be the immediate past one. 

I appear as a representative of the Chamber of Commerce of the 
United States, a federation of 3,300 business organizations which them- 
selves have a membership of more than 2 million, to discuss S. 939, 
the proposed amendments to section 22 of the Interstate Commerce Act. 

S. 989 has 2 parts—section (a) dealing with reduced rates to Gov- 
ernment and section (b) dealing with finality of contracts between the 
Government and the carriers. 

The National Chamber generally endorses part (a) dealing with spe- 
cial rates to Government. We have no position on part (b) and we 
make no recommendation concerning its adoption. However, since 
these 2 issues are not directly related, we recommend that the com- 
mittee consider reporting them in separate bills. In this way they both 
will be able to stand or fall on their own merits. 

With respect to section (a) of S. 939, the National Chamber believes 
that all traffic, whether Government or commercial, moving in normal 
transportation channels, should be governed by similar ratemaking 
standards. The various provisions of the Interstate Commerce Act 
insure that the Government, along with the regular commercial ship- 
per, will be permitted fair and reasonable rates for its shipments, 
and the exemption from these provisions in time of war or national 
emergency insures that these regulations will not endanger our na- 
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tional security. If the Government feels that it deserves special con- 
sideration for a particular movement which may be unusual in char- 
acter, the Interstate Commerce Commission would be the judge, weigh- 
ing each request on its merits. In other words, if the Government is 
to get pan treatment from the carriers, it should prove its 
case before the Commission rather than assume it as an inherent right. 


REASONS FOR THE ESTABLISHMENT OF SECTION 22 


The original reason for free or reduced rates to Government is 
nonexistent today. Section 22 dates back to the original act to regu- 
late means assed in 1887. 

rincipal reason cited for the inclusion of this provision in the 
ada My that time is that in making grants of land to the railroads prior 
to 1887, the Government required by law that official traffic be moved 
at reduced rates over the mileage built with the aid of land grants. 
With the establishment of carrier rate regulation by the act of 1887, 
railroads which did not have any land grant mileage would have been 
placed at a competitive disadvantage in connection with Government 
traffic since presumably they one | not have reduced their rates at 
will to the level of land grant carrier rates. Section 22 permitted the 
non-land-grant lines to compete. 

In 1946, Congress abolished the remaining vestiges of statutory 
land grant rate concessions to the Federal Government, with the result 
that the non-land- -grant lines no longer need this form of protection. 
Thus, the original reason for section 22 provisions has no validity at 
present. 


WHY DO SO MANY ORGANIZATIONS AND BUSINESSMEN WANT THIS LAW 
CHANGED? 


An extensive list of organizations is strongly opposed to the present 
law which permits special rate privileges to Government. They rep- 
resent an imposing segment of the entire American economy. 

Senator Smaruers. We will accept that list and just put it in the 
record without you reading it. 

Mr. SHepnHerp. All right. 


PARTIAL List OF ORGANIZATIONS SUPPORTING AMENDMENT OF SECTION 22 OF THE 
INTERSTATE COMMERCE ACT 


Chamber of Commerce of the United States. 
National Industrial Traffic League. 
Transportation Association of America. 
National Council of Farmer Cooperatives. 
American Trucking Associations. 

Air Transport Association of America. 
Munitions Carriers Conference. 

Movers Conference of America. 

National Tank Truck Conference. 

Regular Route Common Carriers Conference. 
Regular Common Carriers Conference, Irregular Route. 
The International Brotherhood of Teamsters. 
American Merchant Marine Institute. 
American Waterways Operators. 

Committee of American Steamship Lines. 
Committee for Oil Pipe Lines. 
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Intercoastal Steamship Freight Association. 
Interstate Commerce Commission. 

The National Associaion of Railroad and Utility Commissioners. 

There are several reasons for this widespread opposition to the 
Government use of section 22. 

First, the Federal Government, as the world’s largest shipper, has 
tremendous bargaining power in allocating its traffic to the carriers. 
The budget for fiscal year 1958 indicates total Government expendi- 
tures for transportation during that year of $2.5 billion. Bidding 
for this huge volume of traffic leads to bartering among carriers with 
the result that rates are sometimes driven down to a nonremunerative 
level. This creates critical competitive situations among the carriers 
involved and weakens our essential transportation systems. 

Second, by law, common carriers are entitled to a reasonable profit 
on their operations. Nonremunerative rates on Government traffic 
mean that commercial shippers are forced to pay higher rates in 
order to make up that difference. This casts an unfair burden on 
the commercial shipper since transportation costs of Government 
traffic are properly a charge against the general taxpayer and not 
against the commercial shipper. 


WOULD THIS CHANGE HURT GOVERNMENT? 





Spokesmen for the Federal Government have alleged that section 
22 is necessary to allow maximum flexibility in the movement of 
Government traflic, to avoid increasing Government freight bills, 
and to overcome the lack of commodity rates at points to which 
volume Government shipments are made. 

These points are easily answered. Only a relatively small per- 
centage of Government traffic is secret in nature, while the great bulk 
of Government shipments consist of erdinary general freight found 
in any freight car or warehouse. Under normal circumstances the 
movement of such commodities does not require more flexibility than 
any other commercial movement. Good traffic management is all that 
is required to secure the lowest reasonable rate for the Government. 

The proposed legislation provides for an exception in time of war 
or national emergency. Otherwise, in normal situations Government 
traffic would be handled subject to the rules of the Interstate Com- 
merce Commission. 

In connection with the need for expedited handling, section 6 (3) 
of the Interstate Commerce Act empowers the Interstate Commerce 
Commission to permit the filing of new rates on as little as 1 day’s 
notice. 

As to the costs of Government shipments, no one knows what 
increased costs to the Government, if any, would result if it were 
required to observe regular ratemaking procedures. Various esti- 
mates have been made by Government witnesses, and they differ 
widely. We think the principal point, however, is that placing this 
traffic under the Interstate Commerce Act would insure that charges 
for the Government would be reasonable as required by the act; and 
would also insure that part of the cost of Government traffic would 
not be a burden on the other users of the common carrier services. 
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CHAMBER’S SECTION 22 SURVEY 


In an effort to help supply more information about the general ap- 
plication of section 22, the National Chamber made an informal survey 
of its carrier membership. The number of replies to the question- 
naire were gratifying and clearly showed that section 22 is used ex- 
tensively throughout the country by all types of carriers, including 
barge, bus, express, intercoastal, rail, and truck companies.. The only 
surface carriers that apparently do not offer section 22 rates are the 
petroleum pipelines. 

Section 22 is used by at least 17 different Federal agencies, the ma- 
jor users being the Department of Defense and the General Services 
Administration. It is also used by State governments. 

All types of freight, as well as passenger, traffic are moved on sec- 
tion 22 rates. The returned questionnaires listed 75 specific freight 
classifications, 45 of which are completely nonmilitary in nature. 

A number of specific examples were relented to us, some of which I 
will mention here. 

Mr. Chairman, do you want me to read those or not ? 

Senator Smaruers. No, indeed. 

Mr. SueruHerp. All right. 

Senator Smatuers. Go over to page 6 now, long- and short-haul 
provisions. 

Now, Mr. Reporter, you understand, don’t you, that we want it to 
appear, however, as though he had read it completely ? 

Mr. SHeruerp. Thank you. 


(The portion of the statement not read follows :) 


One Southwest shipper wrote as follows: 

“Section 22 quotation 1430, effective in June 1954, authorized substantial re- 
ductions in rates on whole grains shipped by the Commodity Stabilization Service, 
United States Department of Agriculture, from Oklahoma, Texas, and New Mex,- 
ico, to Galveston, Houston, and Texas City for export. These section 22 rates 
have greatly demoralized grain, milling, and port interests in the Southwest. 

“All Texas ports from Corpus Christi to Orange are equalized so far as export 
rates are concerned. The above section 22 quotation substantially increases the 
value of all grains shipped by the Commodity Stabilization Service through the 
ports of Houston, Galveston ,and Texas City, but that increased value accrues to 
the United States Government only. It encourages the producer who owns 
grain subject to loan by the Government to let the Government take the grain be- 
cause neither the producer nor the commercial grain dealer can ship under the 
section 22 rates. There are large elevators at Corpus Christi and Port Arthur 
which are unable to compete in the exportation of grain under the foregoing 
section 22 rates. 

“Shipping interests in the Southwest and the grain markets generally are very 
much disturbed about this quotation.” 

Another example of the increasing use of section 22 by State agencies: 

“Section 22 requests for alcholic liquors in the territory of Frankford and 
Louisville, Ky., only recently were made, that is, in the last 2 years or approxi- 
mately that time. Before that it was never discovered by the State liquor com- 
missions that they could use this rate advantage.” 

And, again: 

“While we believe there might be some justification for handling war material 
for the United States Government, we also believe that the extreme has been 
reached when State governments solicit section 22 quotations for the trans- 
portation of alcoholic liquors and paint. The State of Ohio, about a year ago, 
was quite active in obtaining quotations for the transportation of alcoholic 
liquors and the State of Michigan about 2 years ago endeavored to obtain 
quotations on paint moving into that State.” 
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LONG AND SHORT HAUL PROVISION 


Mr. SuepuerD. We have said we are generally in support of section 
(a) of this bill. There is one change we feel should be made, however. 
In justice to the railroads, an amendment should be added which would 
relieve them from complying with the long-and short-haul provisions 
of the fourth section of the act in filing Government rates. 

No other form of transportation is subject, statutorially at least, to 
these provisions. The time required in requesting relief in specific 
instances places railroads, and especially those with circuitous routes, 
at a disadvantage in competing for Government business. To relieve 
them by statute from the application of the long- and short-haul pro- 
visions on Government traffic would not affect the commercial rela- 
tionships of intermediate communities, which the provisions were in- 
tended to protect. We therefore hope that such an amendment to 
S. 939 will receive your favorable consideration. 

The major difference between the existing situation, and the pro- 

osed change, is that at present, rates are established through unregu- 
ated bargaining with the carriers, whereas, under the proposed change, 
rate negotiations would be subject to the regulatory restraint of the 

Commission. Moreover, Government shippers would become subject 

to the same rules and regulations as all other shippers. It is difficult 

to find fault with either of these results—regulatory restraint or equal- 
ity of treatment. 

SUMMARY 


To summarize briefly, the National Chamber’s general position on 
modification of section 22 : 

1. Section 22 today is substantially the same as it was in the original 
act to regulate commerce passed in 1887. The principal reason for 
including this provision (equalization between land-grant and non- 
land-grant railroads) has disappeared. 

2. An impressive list of organizations are in accord that this law 
should be changed. The major objections to the present use of this 
privilege are the depressed rates that result and the burden this 
condition casts on the non-Government shippers. 

3. The emergency provision in S. 939 affords ample protection for 
Government movements during an emergency and under the provision 
of the Interstate Commerce Act, the Government would be assessed 
rates in normal times which are required by law to be reasonable. 

4. The bill should be amended to relieve the railroads of complying 
with section 4 requirements in filing Government rates. 

Senator Smarners. Let me interrupt you right there and ask 
counsel ; 

Don’t we have a bill right now which is under consideration which, 
if adopted, would take care of that? 

Mr. Barron. Not entirely, sir; only so far as to allow circuitous 
routes to meet direct routes, but not generally. The bill is S. 937. 

Senator Smaruers. But not the long and short haul? 

Mr. Barton. That is right. 

Senator Smaruers. Thank you. 

You can go ahead. 

SuepnHerp. To the extent that section 22 rates are depressed 
below out-of-pocket costs of carriers to perform the service, shippers 
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and carriers are actually subsidizing the Federal Government. Such 
a situation is grossly inconsistent with the national transportation 
policy which states in part that it is the purpose of Congress to— 


* * * foster sound economic conditions in transportation * * * 


Accordingly, we urge the approval of this bill with the proposed 
amendment. 

Senator Smaruers. All right, sir. Thank you very much. 

Are there any questions? Senator Lausche? Senator Purtell? 

Senator Lauscue. On page 3, you state that the budget for fiscal 
year 1958 indicates total Government expenditures for transportation 
during that year of $2.5 million. 

I think Mr. Smith testified yesterday that the transportation costs 
of the Department of Defense were $650 million. 

Mr. SuHepuerp. Yes; $650 million or $680 million, as I recall. 

Senator Lauscuer. Yes. 

Mr. Sueruerp. He said for defense; yes. 

Senator Lauscuer. Now, then, my query is: 

There is $1,900,000,000 worth of transportation cost carried by other 
departments of the Federal Government; is that right? 

{r. Sueruerp. Apparently that is so, Senator, yes. 

Senator Lauscue. He also testified yesterday that the loss to the 
Government if this bill were passed would be about $125 million or 
$130 million in the Department of Defense. 

Have you any views on that statement of his? 

Mr. SHeruerp. No—— 

Senator Lauscue. I realize it is a little sensitive. 

Mr. Suepuerp. Really, I haven’t. There have been three different 
estimates for different amounts that I recall, and they varied a good 
deal. I believe one was two hundred and some million the other was 
arene 50 million, or something like that, and then this figure of 128 
million. 

Senator Lauscue. You do make the statement—— 

Mr. Suepuerp. I have no views. 

Senator Lauscue. You do make the statement in your testimony 
that there is no reliable information available of what the probable 
increased costs to the Government would be if this bill were passed. 

Mr. Suepuerp. Yes. 

Senator Lauscue. That is your view here today ? 

Mr. Sueruerp. Yes; that is my view. 

Senator Lauscue. That is all 1 have. 

Senator Smatuers. Senator Purtell. 

Senator Purreitt. Then you would disagree with the statement 
made by the representatives of the Department of Defense yesterday 
that all other shippers could enjoy or would be given the same rates 
that they enjoin in the Department of Defense if they took the means 
to obtain them ? 

Mr. SuHerHerp. Well—— 

Senator Portex. In other words, he said, if I recall correctly—he 
indicated that these rates, if they are given, are rates that could have 
been given or would have been given to other carriers or other ship- 
pers with the same commodity shipped from the same point of origin 
to the same destination in the same quantities. 
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Mr. Suernerp. Yes; I do disagree. I have had experience that 
indicated that—— 

Senator Purreti. You understood my question ? 

Mr. SuepuHerp. Yes. 

Senator Purrert. You disagree with his conclusions? 

Mr. Sueruerp. I do; yes. 

Senator Smaruers. All right, sir, thank you very much for your 
testimony. 

Senator Purrert. One more thing before you go. 

Senator Smatuers. All right. 

Senator Purtreti. You feel in that instance they are given a prefer- 
ential treatment that would not be given to others under like circum- 
stances, is that correct—I mean like circumstances—again let me re- 
peat—the commodity, the quantity, the point of origin and the desti- 
nation ? 

Mr. Suepuerp. Yes; I do feel that. 

Senator, I have had some direct experiences on not only similar 
but identical movements where that has happened. 

Senator Lauscue. May we have a description of one of those? 

Mr. Suepuerp. Yes; I can give you a description. 

There was a case of aluminum—and this was General Services that 
was involved in this. I think it is General Services, that is stock- 
piling—from a point in Texas to a point in Iowa, on the same prop- 
erty actually—it moved from the same place to the same place, and 
exactly the same commodity, and on which the section 22 rates were 
various amounts over the period lower than any of the rates that 
we could negotiate. We could get along. We could negotiate and 
come to agreement with the carriers, but the have-not carrier, which 
in one case would be the barge line and the next time the situation 
came up would be the railroad, was perfectly willing to make the rate, 
but the Interstate Commerce Commission—the have-not would have 
it suspended and the ICC would deny it. 

Senator Purrety. In other words, you would negotiate a rate that 
tie on a negotiated basis was higher than the rate that was given 
to the 

Mr. Suepuerp. That is right. 

Senator Purtrert. The General Services. 

Mr. SHernerp. Yes. 

Senator Purrert. And that was negotiated and agreed to by the 
carrier but not permitted by the ICC. 

Senator Lauscue. In those negotiations, was the fact pointed up 
that your negotiated rates were higher than those granted to the 
Federal Government and inquiry made why that was so? 

Mr. Sueruerp. To the extent that the ICC examiner would permit 
that kind of testimony. They won’t listen to much of that on the 
theory, I think, that the ICC has no jurisdiction over the section 22 
= and therefore they can’t seem to permit themselves to be aware 
of it. 

TI tried to use it as a measure of what this job could be done for 
profitably, on the theory that the carrier management was capable 
of knowing when it was making a profit and if it could do it for the 
Government, it could do it for us. But I couldn’t get very far 
with that. 
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Senator Smaruers. Commissioner Clarke—is he here today? 

Mr. Jetsma. No; he isn’t, sir. 

Mr. Watratu. Mr, Chairman, he is not here this morning. I could 
get in touch with him for you. 

Senator Smatuers. We just wondered. Senator Purtell had the 
thought that we might ask him, in response to this witness’ statement— 
might direct a question to him. 

Would you care to direct it to Commissioner Walrath ? 

Senator Purrsty. Well, except, you were here yesterday, I believe, 
Commissioner. We are trying to find out where we do stand on this 
question of whether or not these are in fact preferential rates shown 
to the Government that would not be ‘atiatle to others on a nego- 
tiated basis. Yesterday we heard testimony that they would have 
been available to other shippers on a negotiated basis if they had 
pursued that course. At least, that was my understanding. 

You have heard the testimony now that they would not have been 
so and a case was cited. 

Of course, I understand your examiner couldn’t go into the ques- 
tion of the rates, or at least I believe he couldn’t, that is, the rates 
negotiated between the Government and the carrier. But may I ask, 
in the light of the information we have this morning and in light of 
the information we had yesterday, in your opinion, is it a correct 
assumption that shippers can, on the same basis, all other things being 
equal, negotiate a rate equal to the rate given to the Government? 

Mr. Warratn. No, Senator. I think I agree with this gentleman 
rather than Mr. Smith, who testified yesterday. 

Senator Purretn. Thank you. 

Senator Smatuers. All right, sir. Thank you very much, sir. We 
appreciate it, Mr. Shepherd. 

The next witness is Mr. Giles Morrow, of the Freight Forwarders 
Institute. 

All right, sir. 


STATEMENT OF GILES MORROW, ON BEHALF OF THE FREIGHT 
FORWARDERS INSTITUTE 


Mr. Morrow. Mr. Chairman, if I may, I would like to offer this 
entire statement, including the appendix, for the record, and I will 
undertake to summarize the issues here as briefly as I can. 

Senator Smatuers. We will appreciate that, and if there is no 
objection, we will handle it that way. 

(Mr. Morrow’s complete statement appears at the conclusion of 
his extemporaneous testimony.) 

Senator SmatuHers. Go right ahead. 

Mr. Morrow. For identification, I am president of the Freight 
Forwarders Institute. I am a lawyer and also serve as general counsel 
of the institute. 

The Freight Forwarders Institute represents freight forwarders 
anes under part 1V of the act. 

think it might be profitable if I took just half a minute to say 
what a freight forwarder is. 

Freight forwarders are common carriers who specialize in handling 
less-carload and less-truckload freight. They don’t own the over-the- 
road facilities. They operate by consolidating that freight; that is, 
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they channel it into a central point and consolidate and move it in 
rail carloads or truckloads. 

Senator Smatners. They do not own the facilities? 

Mr. Morrow. They do not own the over-the-road facilities. They 
own considerable terminal facilities, that is, pickup trucks and that 
sort of thing. 

Senator Diasiees: Do I understand correctly that those members 
of the National Industrial Traffic League are only freight forwarders? 

Mr. Morrow. They are not freight forwarders, sir. 

Senator Purrerz. Have I the right statement? I was addressing 
the proper remark to the wrong fellow. [Laughter.] 

I wondered, in the light of your statement, the statement I had 
here—I just couldn’t reconcile both. 

Mr. Morrow. Well, these freight forwarders have built up a con- 
siderable business. They collect between $400 million and half a 
billion dollars a year in freight charges and handle about 25 million 
individual small shipments. They were regulated under the Inter- 
state Commerce Act by the addition of part IV in 1942. Part IV is 
comparable in a great many respects to parts I, II, and ITI, regulating 
the other surface carriers. 

The freight forwarders are opposed to bill S. 378, which would add 
a provision for reparations in part IV of the act. 

Of course, it would add it also in part IT. 

You will notice that bill S. 378 is divided into two almost equal 
parts, that is, it adds almost identical amendments to parts II and 
IV, and I will be discussing that part of the bill that begins at the 
= of page 6. 

n the testimony so far I am afraid that just what is invoived in 
this bill hasn’t been as precisely described as it could have been. 

The bill, by its terms, you will observe, refers to damages for any 
unlawful act of the carrier. We know historically, however, from 
the way this type of a law has functioned in other parts of the act, 
that the damages actually contemplated here are two in character. 
One is for damages based on an unreasonable or an unduly preferential 
or prejudicial rate, and the other is for the wrongful assessment of 
the rate. 

Now, we call the first kind of damages reparations and the second 
kind overcharges. 

REPARATIONS 


The best way I can describe it to you is it is a retroactive rate 
adjustment. It is where a shipper comes in and claims that he had 
been damaged by a rate that was applied on his shipments that moved 
in the past. 

It is that part of the bill that causes us more concern than the other. 

The question of overcharges simply means that a shipper claims the 
carrier did not charge him the precise rate that was provided in the 
tariff, and there is very little difficulty as far as we are concerned about 
overcharges. 

If the Commission or any court finds that we did not charge the 
precise rate, of course we want the shipper to have full restitution. 

I think I ought to point out just for historical purposes that this 
committee has considered this precise question on a number of occasions 
before. In 1948 there was before this committee a bill, S. 1194, almost 
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identical in its terms to the precent bill, S. 378. And after full con- 
sideration of that bill, your committee reported an amended bill which 
did not provide for reparations on shipments that moved in the past, 
but which provided a Federai statute of limitations on suits for over- 
charges and on corresponding suits by carriers for undercharges. 

Senator Smaruers. What happened to that bill ? 

Mr. Morrow. The bill was enacted in this revised form. 

It created the two sections which this current bill would amend. In 
other words, this bill picks up the parts of the prior bill that were 
dropped out by this committee. It adds the provision for the award 
of damages by the Commission or the courts on shipments that moved 
in the past. 

fam going to try to—. 

Senator Smatuers. Let me ask you a question. 

Mr. Morrow. Sure. 

Senator Smaruers. I am not quite clear on it. 

The law now does not provide any damages, you say, if there is an 
overcharge, but just merely provides—what is the present law? I 
am not clear on that. 

Mr. Morrow. Under the present law there is a remedy for both 
damages and overcharges, but that remedy—I mean the damages 
musi be awarded by a court. 

I am going to deal a little more specifically with that as I take up 
the three points I want to try to make. 

There is a remedy. 

Senator Smaruers. But it has to go to court ? 

Mr. Morrow. It has to go to court, unless there is voluntary set- 
tlement. 

Now, if the Interstate Commerce Commission makes a finding that 
there has been an overcharge, the carrier can refund, and he generally 
would, I think. I don’t know—— 

Senator Smatuers. Well, let me ask you this, now: This present 
bill we are considering now, does it propose that the Interstate Com- 
merce Commission can make the award rather than carry it into court ? 

Mr. Morrow. The Interstate Commerce Commission can make the 
award, but it could only be enforced in court under the seventh amend- 
ment of the Constitution. You couldn’t take that right away. 

Senator Smaruers. What does this bill propose that is different from 
what we now have? That is what I am trying to determine. 

Mr. Morrow. It just adds some cumbersome machinery that we 
think will cause litigation. 

Senator Smatuers. You say it is cumbersome machinery. What 
is it? 

Mr. Morrow. It is going to be a little difficult for me to—I think I 
had better deal with that point right now. 

I was going to come to that. 

The machinery that prevails right now—you would want that first, 
wouldn’t you? 

Senator Smatuers. Well, you said you have an objection to it. 

Mr. Morrow. Yes. 

Senator Smatuers. I am trying to find out what it is. 

Mr. Morrow. Just what it is? 

Senator Smaruers. That is right. 
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Senator Purreiy. Isn’t it a fact that what this proposes to do is to 
bring the freight forwarders and the motor carriers into conformity 
with the present law as it pertains to railroads ? 

Mr. Morrow. If you look solely—— 

Senator Purrert. And water carriers? 

Mr. Morrow. If you look solely at the standards, that is correct. 

Senator Purrett. Yes. 

Mr. Morrow. As I have set out here, however, the effect would be 
quite different in our case than it is today in connection with the 
railroads. 

Senator Purrett. Well, the effect might be the same, but the pur- 
pose of the act, as I see it, the proposed legislation, is to bring them 
all in conformity ; is that correct ? 

Mr. Morrow. The Commission says that they want uniformity. 

Senator Purrei.. Yes. 

Mr. Morrow. And that is the only reason. 

Senator Purret.. That is right. 

Mr. Morrow. Although the Commission, for many, many years, 
pointed to bad practices and difficulties of administration of repara- 
tions provisions. Now, the way a reparations statute works, that is, 
in making the award of monetary damages, a statutory matter rather 
than a matter for the courts to decide, is this: 

The shipper brings a complaint and says that “This rate charged me 
on my past shipments was unreasonable.” 

The Commission makes a finding of unreasonableness and without 
any showing of damage or any showing that the person who brings 
the complaint suffered any monetary loss at all, reparations will be 
awarded in the full amount of the difference between the rate the ship- 
per pays and the rate which the Commission later finds unreasonable. 

In other words, it is simply the amount of the difference. No ship- 
per has to show he was damaged. In fact, commission merchants, 
people who have passed on the charges which they paid to their prin- 
ciples, can recover. And that is a thing that the Commission for many 
years represented to Congress was very bad. 

It said to Congress—I and have quotations from many reports, 
covering a long period of years, complaining about the fact that the 
ease of filing complaints—the liberal interpretation of the courts in 
awarding damages where no monetary loss was shown, encouraged 
many agencies to spring up over the country who would simply go to 
the shippers of the country and say, “Let me have your paid freight 
bills. I will see if I can recover—I will give you you 50 percent if I 
can collect.” 

Some of them would buy the freight bills outright. 

But the Commission told Congress, as late as 1930, that this machin- 
ery was almost breaking its administrative processes; that it was 
getting so heavy; these claims that were being filed on that kind of a 
basis, that they wanted some relief. 

But that was not the real basis of the Commission’s complaint or 
of our objection to this type of a statutory provision for the award 
of reparations. 

The real basis is that the courts adopt the so-called first-step doc- 
trine. Anybody can come in and complain, and once he has upset 
a rate or got the Commission to find that the rate was not a reasonable 
rate in the past for the 2-year statutory period, anybody who used 
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the rate by filing a claim can simply get the full measure of the dif- 
ference between the two rates. 

That means that many people are enriched at the expense of the 
carriers. You and I, for example, have probably absorbed any rate 
that has applied in the past. 

Another reason—I am completely away from my text now, but 
I think I can probably get this issue before you in this way. 

We say not only that the shipper has this complete remedy in court 
today hens the courts apply the kind of rules that we think ought 
to be applied. If a man has been injured, he can go to court and he 
can get recompensed, 

Secondly, the shipper has very little excuse for using an unreason- 
able rate. 

Freight Forwarders, like all other carriers, have to file every rate 
that they assess on 30 days’ notice. 

Now, any shipper can protest at that point and say, “This is not 
reasonable,” and the Commission will suspend, if there is any ground 
for suspension, and will make a determination, with the burden of 
proof on the forwarder to show it is just and reasonable. 

Senator Smaruers. Do I understand that you are arguing that if 
we pass this bill, No. 378, that it would in effect bog down the Com- 
mission in certain of its activities and that thereby it should not 
be adopted ? 

Mr. Morrow. That is not my full argument. I do think it would 
create that kind of machinery. 

Now, I call your attention 

Senator Smaruers. All right. 

Mr. Morrow. Excuse me. 

Senator Smaruers. Just stay on that for just a minute. 

Mr. Morrow. Yes. 

Senator Smaruers. The fact that the ICC itself comes up here and 
might be for this—do you think you are in a better position to know 
than they are as to what they can handle and what they can’t handle? 

Mr. Morrow. No, sir; I do not maintain that. 

Senator Smaruers. So if we sit here as people who are trying to 
make up our minds as to what to do on the case of whether or not 
they could handle it, should we follow your suggestion or do you think 
we would be better advised to follow his? 

Mr. Morrow. I just hope you would give some weight to my point, 
the point I am trying to make. 

Senator Smaruers. You will admit that they are in a better posi- 
tion to know what they can handle than you are. 

Mr. Morrow. Oh, yes; entirely so. 

Senator Smaruers. All right. 

Now, the other objection—-we are trying to get this. This other 
objection that you have, as I understand it, is—anyway, I don’t 
quite understand the other objection. But is it not a fact that 
what this bill seeks to do is put you people on the same basis which 
they now have with respect to the motor carriers ? 

Mr. Morrow. No, sir. 

Senator Smaruers. I mean with respect to the railroads. 

Mr. Morrow. The railroads, yes, sir. I would like to talk to that 
point a minute, if I may, right now. 
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Senator Smatuers. That is what I have been trying to get you 
to do. Right on that point. Just talk about that. 

Mr. Morrow. Well, it would apply the same standards. That is, 
the language of this bill corresponds to sections 8, 9, and 13 of part 
1; but in 1982 

Senator Lauscue. 8,9, and 16, isn’t it? 

Mr. Morrow. 8,9,and16. Did Isay 13? 

Senator Lauscue. Yes. 

Mr. Morrow. It is 8, 9, and 16; Iam sorry. In 1932 the Supreme 
Court in what we refer to as the Arizona Grocery case, which I have 
cited in my paper, held that the Commission may not award repara- 
tions or damages in connection with rates which the Commission itself 
has prescribed. 

Now that very definitely limited the area as to railroad rates. Over 
a period of years the Commission has prescribed the big majority 
of the railroad rates. ‘ 

Now, at that point, the Commission stopped making recommenda- 
tions to Congress for the repeal of the reparations provisions. It 
always up to that point had base. in favor of repeal. It didn’t like 
the way it worked. 

But in our case, there have been no prescribed rates. The Commis- 
sion hasn’t prescribed our rates. So that our whole rate structure, 
which is comparatively new and has been in effect only since 1942, 
would be subject to these attacks, and going back historically we 
can see what happened in the railroad field when this was a very 
serious problem and many rates were upset. The carriers exercise 
their best judgment. There are no fixed standards of reasonableness 
for rates. They exercise the best judgment that they can to estab- 
lish a reasonable rate in the first place; and if they fail to do that 
and the Commission comes along later and says “By our standards 
you failed to do it,” it would open up possibly a large segment of the 
forwarder rate structure to that kind of attack. 

Now, it would create hardship if that should occur. I am guessing 
as to what would occur there. But if it did occur, the freight for- 
warding industry operates on probably the thinnest margin of any 
of the carriers. It fixes its rates in the first instance based on its 
costs, which are very largely the cost of transportation of the under- 
lying carriers; and traditionally over the 17-year period since regula- 
tion, the forwarders realize, after they have paid all their expenses 
and taxes, 1 cent on the dollar. 

— have no reserves built up to withstand that kind of reparations 
sults. 

Senator Smatners. I think you have answered my point. 

Mr. Morrow. Thank you. 

Senator Purrety. Just one question I wanted to ask you, because 
you spoke about the practice of going in and buying up freight bills 
for claims or on a percentage basis. Actually most of those claims 
arise, however, because of a clerical—that is, the agent of a carrier’s 

error in the proper classification of the proper rate, isn’t that right? 
It isn’t a question of the rates applied. It is simply because an agent 
of the carrier, the rate clerk, has applied the wrong rate ? 

Isn’t that why most of those claims arise? 

Mr. Morrow. That is where all of the so-called—I think a great 
majority of the so-called overcharge claims arise. 
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Senator Purrexy. Yes. 

Mr. Morrow. But I am talking now of another type, the repara- 
tions type, with the allegation that the rate was unreasonable. 

Senator Purretx. To begin with. 

Mr. Morrow. That is right. 

Senator Purrett. I see. 

Mr. Morrow. As I said in the beginning, we are not very much 
concerned about the overcharge problem because it is a an error in 
most cases. 

Senator Purretu. Yes. 

Mr. Morrow. And the carrier is happy to make the refund if the 
Commission looks at the situation and determines that there has been 
a mistake. 

I think I have covered, Mr. Chairman, all the points, maybe in a 
rambling way, but 

Senator Smatruers. I think you have done well. You have an- 
swered the question that I had in my mind. 

Senator Lausche, do you have any questions ? 

Senator Lauscue. Well, is your opposition to this proposal rooted 
in the fact that it is trying to apply to you a uniform rule as ap- 
plied—the same rule that is applied to railroads, when in truth the 
conditions of your operations are different than the conditions of the 
railroads’ operations? 

Mr. Morrow. Yes, sir, plus the fact 

Senator Lauscue. That is the principal reason of your opposition. 

Mr. Morrow, Yes, sir. 

Senator Lauscue. Now you mentioned the difficulties that are cre- 
ated through scavengers moving about and buying claims. Isn’t that 
applicable to railroads just as well as yourself ? 

Mr. Morrow. It was, but I think it has been very limited since the 
Arizona Grocery decision in 193%, which limited the area in which 
the Commission can prescribe—the Commission can award repara- 
tions to only the railroad rates that have not been prescribed by the 
Commission. So that is a very limited area now. I have looked at 
some of the Commission’s annual reports as to the number of formal 
complaints being filed. They are running in the neighborhood—be- 
tween two and three hundred formal complaints are being filed 
against railroads today. It was in the thousands that were filed each 
year up until the time of the Arizona Grocery case doctrine. 

And in at least half a dozen reports the Commission said: 

This has taken so much of our time, we haven’t much time to devote to the 
real business of administering the act. 

Senator Lauscns. You can probably help me substantially if you 
will just enumerate 1, 2, and 3, and briefly your reasons why you feel 
this should not apply to the freight forwarders. 

Mr. Morrow. All right, sir. I would like to make them in three 
steps. 

First, I say there is no real need or justification for it. If you 
heard Commissioner Clarke—yesterday he said— 

While no important need has been shown for such a provision in part 4, we 


believe that it is desirable to have all four parts of the act uniform in this 
respect. 


91714—57——_9 
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So first, I say there is no important need. 

Secondly, I say it would not make for uniformity because of the 
differences in the circumstances under which it would be applied, and 
the difference in the legal situation of our rates, all of them being 
subject or vulnerable to reparations claims if this bill should pass. 

And the third point; that it operates under the decisions of the 
courts in a way that we think unjustifiably permits the recovery of 
many claims that shouldn’t be recovered. In other words, a shipper 
does not have to make a proof of injury or loss as he does today in the 
courts under the remedy he has today. 

Senator Lauscue. And that is under the reimbursement or damages 
that would be awarded to him, it would make no difference whether 
the person who filed the claim recouped his losses by charges trans- 
ferred on to others. 

Mr. Morrow. That is correct. It doesn’t go past the first step. 
Those are my three points, sir. 

That concludes my testimony. 

Senator Purreti. I would assume you are acting chairman now, 
Senator Lausche. 

T do think this, Mr. Chairman. 

I would not say that we have not given, without meaning to, the 
opportunity it seems to me for you to present your case. We started 
to ask questions before we heard your case. I would like to have Mr. 
Morrow skip through his testimony and present what he thinks he 
ought to present to us and then we might want to ask some more 
questions or at least you would have the opportunity of presenting your 
arguments as you see them. 

r. Morrow. I sincerely appreciate that statement, sir, I do believe, 
however, that Senator Lausche permitted me in a three-point summary 
to say substantially everything that is in here. 

What I said is detailed in here. I have a lot of quotations from the 
Commission’s reports. I think the finest article or the finest statement 
on reparations that has ever been made by anybody is out of the Inter- 
state Commerce Commission’s 1919 annual report, when this was a real 
tough subject with the Commission. There are three pages of it, and 
it is in my appendix. 

They have outlined all the reasons why they then thought that repa- 
rations worked in an inequitable manner on the railroads. I can only 
assume that the reason why the Commission has changed its mind or 
has changed its viewpoint, at least about repealing reparations in 
part 1, is that the Arizona Grocery case decision has so limited the 
area under part 1 that there isn’t any important element left. 

I would like to take this opportunity, since you have been so kind 
as to afford me an opportunity to say something more, to comment 
briefly on Mr. Arnold’s statement. He made a very fair statement of 
the position of the shippers in this matter, and that is they think it is 
too cumbersome the way they have to go about getting their damages 
today. 

But he does make a reference to an examiner’s report of the ICC in 
which he says the examiner flatly reverses the Bell Potato Chip case. 
That is the current doctrine under which they can go to court and have 
the Commission then make a determination. And that is a prima 
facie proof of loss in the court. 
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I am not familiar with that examiner’s report, but I do know this 
as a lawyer, that the jurisdiction is in one place or another. Because 
ever since the act was passed, the exaction of an unreasonable charge 
has been a tort. It is not a case arising out of contract. It is a tort. 

Now if the examiner should turn out to be right, then the juris- 
diction will vest entirely in the court. Because you cannot have a 
tort without a remedy, and the remedy is going to be one place or the 
other. 

Senator Lauscue. Now, then, you have stated rather repeatedly 
that there is now existent a legal remedy. 

Mr. Morrow. Yes, sir. 

Senator Lauscue. Is that under statute or is that under just the 
common law of tort? 

Mr. Morrow. Common law of tort. 

Senator Lauscue. And this rule of law which allows a shipper 
to recover—I think you called it reparations. 

Mr. Morrow. Yes, sir. 

Senator Lauscus. Which includes moneys which he recouped; is 
that in pursuance to a statutory right or is it a declaration of tort 
that is stare decisis ? 

Mr. Morrow. It is a decision of the court based on the statute, 
based on section 8. The court said: 

Once you have set up this statutory provision, then we are going to interpret 
it—we can’t go beyond the first step. When a claim is filed with us * * * 
the court will take the Commission’s judgment on it. If the Commission says 
the rate was unreasonable, we will award the full difference between what the 
Commission says is right and what the shipper has been paying. 

So it is a statutory interpretation by the court. 

Senator Lavscue. And your position is that it is wrong to give to 
the complaining shipper in the form of damages moneys that were 
actually lost by others and not by the shipper. 

Mr. Morrow. That is correct. 

I had the full—I was in line with what the Commission always 
thought about this, up until recent years, too. In their recommen- 
dations they said : 


If you are going to have these statutory provisions for reparations, you 
ought to change this law, the Interstate Commerce Act, and make it provide 
that a shipper can recover only to the extent that he shows monetary damage. 


He doesn’t have to show that today. 

Senator Lauscue. Do you want to go further in reading your 
paper ¢ 
Mr. Morrow. No, sir; I am satisfied to leave the record the way 
it is. 

Senator Lauscue. All right. 


Senator Purrett. The whole of it will be in the record anyway, 
Mr. Chairman. 


(Mr. Morrow’s complete statement follows :) 


Mr. Morrow. My name is Giles Morrow. I am president and general counsel 
of the Freight Forwarders Institute, with offices in the Perpetual Building, 
Washington, D. C. The institute is the national organization composed of and 
representing freight forwarders subject to regulation under part IV of the 
Interstate Commerce Act. 

Bill S. 378 proposes to incorporate in parts II and IV of the Interstate Com- 
merce Act provisions for the award of damages for injuries resulting from 
violation of the act by motor carriers and freight forwarders. 
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The bill would amend two existing sections of the act—section 204 (a), which 
is applicable to motor carriers, and section 406 (a), which applies to freight 
forwarders. The wording of the two amendments is the same, in substance, 
hence the bill consists of two almost identical parts. I shall discuss that part of 
the bill, beginning with line 22 on page 5, which amends section 406 (a) of the 
act. 
The members of the Freight Forwarders Institute are very much opposed to 
bill S. 378. It will be my purpose to show that the changes proposed by the bill 
are unnecessary and undesirable, and that they would cast an undue and par- 
ticularly harmful burden upon the freight forwarding industry. 

Section 406 (a), as proposed by the bill, is patterned closely after sections 8, 
9 and 16 of part I of the Interstate Commerce Act, and corresponding sections 
of part ITI. 

Considering statutory language alone without regard to its effect, the bill 
would conform freight forwarder regulation to that applicable to railroads and 
water carriers. However, I will show that a reparations provision would have 
a far different effect as applied to freight forwarders than it now has with 
respect to railroads and water carriers under parts I and III of the act. 

Section 406 (a), as proposed by the bill, provides that any person shall be 
entitled to “the full amount of damages sustained in consequence of any * * * 
violation” of part IV of the act. 

It provides further than persons claiming to be damaged may make complaint 
to the Commission or bring suit in court. Separate provision is made, in subsec- 
tion (e) of the proposed section, for recovery of “overcharges” and for suits by 
freight forwarders to recover their charges. 

While the proposed section does not limit the recovery of damages to any 
particular violation of the act, it is a historical fact that the principal causes of 
action arising under such a provision are (1) for damages based on unreason- 
able, unduly preferential, or prejudicial rates or (2) for wrongful assessment of 
rates. The former are commonly called reparation cases and the latter over- 
charge claims or suits. 

Reparations can best be described as a retroactive rate adjustment. It is an 
action by a shipper to recover damages from a carrier because of rates assessed 
on shipments that moved in the past. Damages when claimed and shown to be 
justified are awarded by the Commission under the provisions of part I of the 
act when the Commission finds that the rates or charges exacted by the defendant 
carriers were and are unreasonable or otherwise unlawful during the statutory 
period. 

The term “overcharges,” on the other hand, as described in the statute, means 
charges for services in excess of those applicable thereto under the tariffs law- 
fully on file with the Commission. 

In practical effect, then, the bill would set up statutory provisions for the 
recovery by shippers of damages where they have paid charges later found by 
the Commission to be unlawful, or where they have been assessed charges over 
and above the lawfully published rate. Present law (sec. 406 (a)) provides 
statutory limitations on suits at law for recovery of overcharges, and the bill 
incorporates those provisions. 

This subject has been considered heretofore by the Interstate and Foreign 
Commerce Committees of the Congress. In 1948 a subcommittee of the Senate 
Commerce Committee held hearings on a number of bills, among which was 
S. 11, a bill substantially the same as present bill S. 378 (see printed hearings 
titled “Miscellaneous Amendments to Interstate Commerce Act (Omnibus Bill) ,” 
80th Cong., 2d sess., March 30—-April 2, 1948). 

As a result of those hearings the committee reported a bill (H. R. 2759) 
which provided for a statutory limitation of 2 years on suits in court for the 
recovery of overcharges and undercharges, but which contained no provision 
for reparations. Bill H. R. 2759 was passed by the House during the 80th Con- 
gress but was not acted on by the Senate. However, the bill was reintroduced 
in the 8ist Congress as 8. 257, and that bill was passed by Congress. Thus, the 
present sections 204 (a) and 406 (a), which bill S. 378 now proposes to amend, 
came into the act in 1949. 

We feel certain that after your committee has thoroughly considered this 
matter you will arrive at the same conclusion that was reached in 1949—that 
there is no need or occasion to place reparations provisions in part IV of the 
act. 

The forwarding industry opposes S. 378 for the reasons I shall hereinafter 
discuss in more detail. In the first place there is no need or real justification for 
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the bill as applied to forwarders. While as already stated the bill is similar 
to the provisions of sections 8, 9, and 16 of part I of the Interstate Commerce 
Act and if enacted would therefore apply the same standards to forwarders 
as apply to railroads, that fact would not actually bring about uniformity of 
regulation because the conditions under which forwarders operate are sub- 
stantially different from the conditions under which railroads operate. More- 
over, it should be kept in mind that both under the existing provisions of part I 
of the Interstate Commerce Act and the provisions of S. 378, the ultimate judg- 
ment with respect to an award of damages or reparation which the Commis- 
sion might make may be ignored by the carrier without penalty and if ignored 
a suit must be filed in a court of competent jurisdiction. 

Since, as will be presently explained, court action can be brought under 
existing law, we earnestly represent that 8S. 378 as applied to forwarders would 
impose upon the forwarding industry unnecessary and serious hardships and 
the bill would no doubt result in the same type of inequities and questionable 
practices that have created serious problems for the railroads and the Com- 
mission under part I of the Interstate Commerce Act. 


NO NEED OR JUSTIFICATION FOR BILL 


The first inquiry of your committee will be, of course, whether there is any 
real need or justification for the bill. No sueh need or justification has been 
shown heretofore. 

The Interstate Commerce Commission included in its 69th annual report to 
Congress for the year 1955 a recommendation for inclusion of a reparations pro- 
vision in parts II and IV of the act. The Commission did not make such a 
recommendation in its current (70th) annual report. We do not know whether 
or not the Commission has changed its view, but certainly the reasons it gave 
in its 69th annual report were wholly without substance. To support its rec- 
ommendation for a reparations clause in part IV in 1955 the Commission had 
only this to say: 

“Since it seems logical and desirable to have all four parts of the act uni- 
form in providing such a remedy, the recommendation includes freight for- 
warders.” (69th annual report, ICC, p. 136.) 

When the prior reparations bill was before this committee in 1948 the Com- 
mission was asked for its views and it said, in a letter to the chairman of the 
committee, that the limited experience under part IV up to that time had not 
shown any important need for reparations as applied to freight forwarders. 
(Hearings, S. 1194 et al., 80th Cong., 2d sess.) We do not believe that the ex- 
perience of the Commission in the administration of part IV has yet shown 
any need for a reparations clause in part IV. 

The fact is that shippers today have adequate safeguards under the Inter- 
state Commerce Act against the exaction of unreasonable charges, and adequate 
remedies at law for the recovery of damages resulting from unlawful acts or 
charges by forwarders. 

Freight forwarders are required by the act to publish in tariffs and to 
observe just and reasonable rates and to refrain from unreasonable preference 
and unjust discrimination. Any person has a right under the law to protest 
any new rate filed or to complain about any existing rate. The Commission 
may suspend any new rate filed, on complaint or on its own initiative, pending 
a hearing for the determination of its lawfulness. If reasonable grounds are 
stated in a complaint the Commission will investigate any existing rate. In 
either case the Commission has the duty, if it finds a rate unreasonable or 
otherwise unlawful, to determine and prescribe the lawful rate to be observed 
in the future. 

It is true that under part IV as it exists the Commission cannot order a retro- 
active rate adjustment. It can only find and prescribe the just, reasonable, and 
lawful rate for the future. But the Commission does have and now exercises 
the power to determined whether rates charges on past shipments were applica- 
ble and reasonable. In a number of cases where particular freight forwarder 
rates have been drawn in question the Commission has made the following or 
a similar statement: 

“Part IV of the act, which empowers the Commission to regulate the rates 
and charges of freight forwarders, does not confer upon us authority to award 
reparation. However, we have authority to determine the applicability or rea- 
sonableness of the rates charged and to announce our findings in respect there- 
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of as a basis for voluntary adjustment by the parties or an action at law.” 
(Minneapolis-Honeywell Regulator Co, v. Acem (283 ICC 679, 680). 

This follows the doctrine first announced by the Commission under part II of 
the act in Bell Potato Chip Co. v. Aberdeen Truck Line. (48 M. C. C. 337). 

This method of obtaining damages as to shipments that moved in the past 
would, of course require a suit in court to recover on the Commission’s findings, 
in the absence of voluntary settlement. It might be pointed out, however, that 
even under the amendment proposed by the bill a shipper would be required to 
sue in court if the carrier refused to abide by the Commission’s award, and the 
Commission’s findings would constitute only prima facie evidence of the facts 
therein stated. 

One reason advanced by those who favor reparations provisions is that ship- 
pers should not be forced to proceed both in court and before the Commission 
in order to recover damages on past shipments. This argument for simplicity 
of remedy might be valid if a simple system could be devised that would main- 
tain substantial equities and not penalize the carriers through awards of dam- 
ages without proof of injury. But under the reparations statutes, as they have 
been applied, that result does not obtain, as I will presently show. 

Under the present system, whereby only the courts can award damages as to 
past shipments, there is reasonable assurance that damages will be recovered 
only by those who have suffered actual loss or injury. 


UNIFORMITY OF REGULATION WOULD NOT BE CREATED ; UNDUE HARDSHIP TO 
FORWARDERS WOULD RESULT 


Uniformity of regulation seems to be the goal of the Commission and the only 
reason advanced for imposing reparations provisions on forwarders. The bill 
would create the opposite of uniformity for two reasons: 

First, the legal situation of forwarders as respects their rates differs from 
that of the railroads, and second, the characteristics of freight forwarder opera- 
tions are such that reparations provisions could have a destructive effect on the 
industry. 

Reparations, once a formidable problem for the railroads, is now compara- 
tively unimportant to them. In 1932 the Supreme Court rendered a decision in 
Arizona Grocery Oo. v. A., T., & 8. F. Ry Oo., et al (284 U. S. 370), which held 
that the Commission may not award reparations with respect to shipments 
which moved under rates prescribed by it. 

In Brimstone R. & Canal Co. v. United States (276 U. 8. 104), the Supreme 
Court held that the findings and approval by the Commission in a general in- 
‘ereased freight rate case such as Ex Parte No. 74, (58 ICC 220) or in similar 
eases does not constitute the prescription of a just and reasonable rate as that 
term is used im section 15 (1) of the Interstate Commerce Act. However, the 
vast majority of railroad rates have been approved or prescribed by the Com- 
mission. As far back as 1931 the Commission said, in its 45th annual report to 
Congress: 

“We have had occasion to pass upon the reasonableness of rates generally in 
all sections of the country.” (P. 94.) 

It will thus be seen that the conditions under which the Commission may 
now award damages for reparation against railroads exist only as to rates which 
the Commission has not prescribed. This has limited the area within which 
such awards may be made. 

On the other hand, the Commission has had little or no occasion to prescribe 
just and reasonable maximum rates on transportation performed by freight 
forwarders. In the circumstances the entire rate structure of the freight for- 
warders, should the bill in question be approved by Congress, would be subject 
to attack under the provisions of that bill. 

Freight forwarders believe their rates are just and reasonable and in all 
respects lawful. They have exercised their best judgment in establishing such 
rates. But as the Commission said, in its 30th annual report to Congress: 

“ * * * the standard of reasonableness under our act is not a definite fixed 
standard. That is to say, whether a certain rate is reasonable or not often can 
not be known by the carrier until the Commission has passed upon it.” 

Thus, despite the fact that forwarders have exercised their best judgment in 
establishing their rates, the Commission might at some future time, exercising 
its own judgment as to reasonableness, find such rates unlawful. If that should 
occur, and reparations should be awarded on all shipments that moved under 
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such rates for a period of 2 years in the past, the economic impact on the 
industry would be serious if not disastrous. 

Freight forwarders do not own the facilities which they use to provide trans- 
portation service. Instead, they employ the services and facilities of the phyhi- 
cal carriers, rail, motor, and water. More than 75 percent of the entire gross 
revenues of forwarders is paid over to the carriers which they use. But if 
reparations should be awarded in connection with forwarder rates the for- 
warders could not, except perhaps in rare instances, recoup themselves against 
the carriers they utilize. 

First, the rates of the underlying rail and water carriers would in most 
instances be immune to reparations under the doctrine of the Arizona Grocery 
case, and second, the statute of limitations would run against the forwarders 
while suits or claims against their own rates were being processed. 

Being indirect carriers, whose costs are largely fixed by the charges which 
they pay to the underlying direct carriers and whose rates are limited by com- 
petitive factors, freight forwarders traditionally operate on very thin margins 
of profit. Statistics published by the ICC show that historically freight 
forwarders realize only 1 cent on each dollar of their revenue after all expenses 
and income taxes are paid. Obviously they could not build up large reserves 
to withstand possible reparations awards on such a margin of profit, nor could 
they afford to pay such awards out of current income, 


ENACTMENT OF BILL WOULD RESULT IN INJUSTICES AND BAD PRACTICES 


I would like now to review briefly for the committee some of the unfortunate 
results of the reparations provision in part I of the act about which the Inter- 
state Commerce Commission complained vigorously for many years. 

Beginning with its annual report to Congress for the year 1916, and con- 
tinuing through many other reports up to 1932, the Commission consistently 
recommended to Congress that the reparations provision in part I of the act 
be repealed or substantially modified. We think the Commission’s reasons were 
cogent. Certainly they would be applicable today with regard to reparations 
under part IV of the act, even though the Arizona Grocery case has rendered 
the subject relatively unimportant as concerns railroads. 

In its 1916 report the Commission, after an exhaustive analysis of the sub- 
ject of reparations, recommended a change in the law the effect of which would 
have been to reduce or eliminate reparations suits on past shipments. The 
subject was again reviewed in the annual report for 1919, and the recommenda- 
tion was renewed. For the information of the Committee, I have attached to 
my statement a copy of the Commission’s comments on reparations from its 
33d report, for the year 1919. 

The Commission disagreed with the theory of damages established by the 
Supreme Court which permitted the person seeking reparations in cases involv- 
ing unreasonable rates to recover without proof of injury. (See Southern Pacific 
Co. v. Darnell-Taenzer Lumber Co. (245 U. 8. 531).) Of this decision the Com- 
mission said to Congress: 

“The fact suggested by the Court in the Darnell-Taenzer case, that in the end 
the public probably pays the damages in most cases of compensated torts and 
that the ultimate consumer who may have been actually damaged by the un- 
reasonable charge cannot recover, appears to be an insufficient reason upon prin- 
ciple why the shipper, who eventually has rot been damaged, should be allowed 
to recover. The exaction of an unreasonable charge by a carrier is a public 
wrong; but there is a clear distinction between a public wrong and private dam- 
ages” (33d Annual Report, ICO, p. 20). 

The result of this established principle regarding recovery of reparations is 
well illustrated by a decision of the Supreme Court in Adams y. Mills (286 U. 8. 
397). 

In that case the plaintiffs were commission merchants who received livestock 
from their principals, sold the livestock, and deducted the freight charges from 
the selling price before remitting the balance to their principals. The defendants 
pointed out that under the reparations clause the responsibility of the carriers 
is to “the person or persons injured.” But the Court said the exaction of the 
unreasonable rate was a tort and: 

“Neither the fact of subsequent reimbursement by the plaintiffs from funds of 
the shippers, nor the disposition which may hereafter be made of the damages 
recovered, is of any concern to the wrongdoers.” 

The Commission recommended to Congress, in its 34th annual report, in 1920, 
as follows: 
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“That the power to award reparation be placed wholly in the courts; that a 
condition precedent to an award of reparation by a court for unreasonable 
rates or charges be that we have found such rates or charges unreasonable as of a 
particular time; that the law affirmatively recognize that private damages do 
not necessarily follow a violation of the act; that provision be made that sec- 
tions 8, 9, and 16 of the Interstate Commerce Act shall be construed to mean 
that no person is entitled to reparation except to the extent that he shows he has 
suffered damage; and that the law should provide that if a rate is found to be 
unreasonable the rule of damages laid down in the International Coal case (230 
U. S., 184) should control.” 

The rule laid down in the International Coal case, referred to above, requires 
the person seeking damages to prove that he suffered a loss in a pecuniary sense. 
But it applies only in cases where unjust discrimination has been found to 
exist. In the vast majority of cases, where unreasonableness of the carriers’ 
rates was alleged, the courts applied the rule established in the Darnell-Taenzer 
case, and require no proof of pecuniary loss or damage as a condition of recovery 

The ease with which reparation cases could be brought, and the liberal con- 
struction of the statute with regard to recovery of damages without proof of 
loss, led to many bad practices which imposed heavy burdens on the carriers and 
the Commission. The Commission described some of these practices in its 1916 
Annual Report to Congress as follows: 

“During somewhat recent years numerous agencies have been established 
in different parts of the country whose principal or sole business is to secure 
from shippers or consignees their paid freight bills and power of attorney to 
bring complaints in the name of the one from whom the bills were secured. 
Usually an agreement is entered into that whatever reparation is recovered will 
be divided on a percentage basis, but in some instances expense ills are pur- 
chased outright for insignificant sums.” (30th Annual Report, ICC, p. 76.) 

In its report to Congress in 1930 the Commission again referred to the fore- 
going practices and added: 

“The practices to which we there referred have not diminished but have 
greatly increased. These and many other questionable practices are often re- 
sorted to.” (44th Annual Report, ICC, p. 93.) 

Again, in its report to Congress in 1931, the Commission called attention to 
the reprehensible practices attendant upon the reparations clause and said: 

“The burden upon our time caused by such cases has become so heavy that 
some measure of relief is required in the public interest. In approximately 69 
percent of all rate cases considered by us since the transportation act, 1930, 
became effective, reparation has been sought.” (45th Annual Report, ICC, 
p. 94.) 

We can only suppose that the decision in the Arizona grocery case heretofore 
referred to, limiting reparations to rates that have not been prescribed by the 
Commission, caused a cessation or diminution of the bad practices which in 
1930 were threatening to break down the Commission’s administrative ma- 
chinery. I say that because the Commission’s reports since that time have been 
silent on the subject. 

But if reparation provisions are imposed on freight forwarders we may expect 
to see a great new crop of agencies who buy or solicit freight bills on a per- 
centage basis for the sole purpose of stirring up litigation and making a profit 
at the expense of the carriers without showing any loss to the claimants. 


CONCLUSION 


I submit that the facts I have recited conclusively indicate that the bill S. 378 
should not be enacted. No need or justification for the bill has been shown. 
The fact that similar provisions now appear in parts I and III of the act is 
no reason why they should be incorporated in part IV. 

The reparations provisions as they now appear in parts I and III of the act are 
of little significance because of decisions of the courts holding that reparations 
may not be awarded where rates have been approved or prescribed by the Com- 
mission. Freight forwarder rates have not been so approved or prescribed, 
and hence would be subject, in their entirety, to reparations actions. 

Reparation provisions were consistently opposed by the Interstate Commerce 
Commission up to the time when the subject became relatively inactive because 
of the interpretations just referred to. The Commission deplored the fact that 
recovery of reparations could be had by a simple showing that an unreasonable 
rate was paid, with no proof that the complainant either ultimately bore the 
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rate or suffered any pecuniary loss or damage at all. This resulted in such a 
tremendous amount of litigation that the Commission was almost overburdened 
with work and called upon Congress for relief in the public interest. 

Finally, the economic burdens which would be imposed upon freight forwarders 
by litigation and reparations awards on a scale that history indicates we could 
expect from enactment of the bill might well spell financial ruin to the industry. 


ApPpENDIx.—ExcerpPt Prom 33p ANNUAL REPORT OF THE INTERSTATE COMMERCE 
COMMISSION TO CONGRESS, FOR THE YEAR 1919 


REPARATION 


In our 30th annual report to Congress, in December 1916, we said: 

In connection with the question of reparation on account of an unreasonable 
rate charged it should be borne in mind that the standard of reasonableness 
under our act is not a definite fixed standard. That is to say, whether a certain 
rate is reasonable or not often can not be known by the carrier until the Com- 
mission has passed upon it. 

Now, in seeking reparation on account of an unreasonable rate, complainants 
frequently invoke the common law in support of their claims, but we have been 
referred tc no common-law case where the standard exceeded by the carrier was 
not a fixed definite standard which the carrier knew and was bound to observe. 

The act contemplates that we shall find rates reasonable or unreasonable ac- 
cording to whether, in our opinion, the rate bears a proper relation to the service 
rendered. But this is preeminently a question upon which opinions of the Com- 
mission and of the carriers may differ, and the act contemplates an original 
exercise of the carriers’ judgment. 

We also pointed out that as its awards of reparation are only prima facie 
evidence in the court and as they must be enforced in the courts, if not paid by 
the carrier, the rights of a shipper might be sufficiently protected by amending 
the law so as to place the power to award reparation exclusively with the courts. 

The Supreme Cour¢ has since dealt with the rights of shippers to reparation 
where the rates are found to be unreasonable in Southern Pacific Co. v. Darnell- 
Taenzer Lumber Oo. (245 U. 8S. 531). The defense of the carriers in that case 
was that the complainant was not damaged and that it had in fact passed the 
unreasonable charge along to the consumer in the price of his goods. As to this 
the Court said: 

The general tendency of the law, in regard to damages at least, is not to go 
beyond the first step. As it does not attribute remote consequences to a defendant 
so it holds him liable if proximately the plaintiff has suffered a loss. ‘The plain- 
tiffs suffered losses to the amount of the verdict when they paid. Their claim 
occurred at once in the theory of the law and it does not inquire into later 
events. * * * If it be said that the whole transaction is one from a business 
point of view, it is enough to reply that the unity in this case is not sufficient to 
entitle the purchaser to recover, any more than the ultimate consumer who in 
turn paid an increased price. He has no privity with the carrier. * * * The 
carrier ought not to be allowed to retain his illegal profit, and the only one 
who can take it from him is the one that alone was in relation with him, and from 
whom the carrier took the sum. * * * Behind the technical mode of statement 
is the consideration well emphasized by the Interstate Commerce Commission, 
of the endlessness and futility of the effort to follow every transaction to its 
ultimate result (13 I. C. C. 680). Probably in the end the public pays the 
damages in most cases of compensated torts. 

The cases, like Pennsylvania R. R. Co. v. International Coal Mining Co. (239 
U. S. 184), where a party that has paid only the reasonable rate sues upon a 
discrimination because some other has paid less. are not like the present. 

There the damage depends upon remoter considerations. But here the plain- 
tiffs have paid cash out of pocket that should not have been required of them, 
and there is no question as to the amount of the proximate loss. See Meeker v. 
Lehigh Valley R. R. Co, (236 U. S., 412, 429), Mills v. Lehigh Valley R. R. Co. 
(238 U. 8S. 473). 

Under the act to regulate commerce there are three principal public wrongs: 
(a) To exact an unreasonable rate is unlawful under section 1; (b) to unjustly 
discriminate is unlawful under section 2; (c) to practice undue preference or un- 
oo ahs 0 aad is unlawful under section 3. Section 8 of this act provides that 
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“* * * shall be liable to the person or persons injured thereby for the full 
amount of damages sustained in consequence of any such violation of the pro- 
visions of this act. * * *” 

Section 16 provides : 

That if, after hearing on a complaint made as provided in section 13 of this 
act, the Commission shall determine that any party complainant is entitled to an 
award of damages under the provisions of this act for a violation thereof, the 
Commission shall make an order directing the carrier to pay to the complainant 
the sum to which he is entitled on or before a day named. 

Section 9 gives the persons claiming to be damaged the right to file his suit 
for the damages in a court. These provisions empower us and the courts to 
award damages growing out of violations of the act. 

That damages in a pecuniary sense must be proven upon an allegation of 
unjust discrimination or undue preference under section 2 and 3 of the act, and 
that no such proof is required upon an allegation of unreasonableness under sec- 
tion 1 of the act allows the cause, character, and measure of the wrong rather 
than the proof of injury to determine whether damages should be awarded. 

That is to say, damages are presumed by the payment of an unreasonable 
charge, and the measure of damage is a question of law instead of a question of 
fact. 

The statute does not fix the measure of damages to be the difference between 
a reasonable and an unreasonable rate, as a matter of law or otherwise (211 
Fed., 810). On the contrary, it was decided in L. € N. v. Ohio Valley Tie Co. 
(242 U. 8S. 277), that the damage resulting from the payment of unreasonable 
rates might be the difference between the rates or it might be the damage to the 
complainant’s business “following as a remoter result of the same cause;” and 
that the latter “must be taken to have been considered in the award of the 
Commission and compensated when that award was paid.” 

We have often said that there is no presumption of damage under the act, and 
that the distinction is plain between a carrier’s unlawful act and the shipper’s 
right to damage, if any, caused thereby. Oregon Fruit Co. v. 8S. P. Co. (50 
I. C. C. 719). 

The distinction between the rule of damage of the International Coal case in 
respect to the discriminatory rates and the rule of damage in the Darnell- 
Taenzer case in respect to unreasonable rates is apparently based upon what is 
said to be the common-law principle that an unreasonable charge is equivalent to 
an “extortion” or “overcharge.” But there appears to be no real analogy between 
an action to recover an extortion or overcharge at common law and an action to 
recover an unreasonable charge under the act to regulate commerce. 

The common-law action is more nearly analogous to an action to recover 
a charge over and above the published rate. At common law the overcharge 
was often in fact an extortion. But the exaction of a published charge which 
is legal under the statute, and which is afterwards found to be unreasonable, 
is in no proper sense an extortion, inasmuch as the law itself requires the pay- 
ment of the published rate or charge. In publishing rates in the first instance 
carriers have no way of knowing that a regulating commission will subsequently 
find a particular rate to be unreasonable. It is understood that common-law 
cases were rare and were usually based upon a breach of contract, i. e., where 
the carrier forced the shipper to pay a rate or price that exceeded the contract 
rate or price and was thereby guilty of extortion. 

In Anadarko Cotton Oil Co. v. A. T. & 8. F. Ry. Co. (20 I. C. C., 48), cited by 
the Supreme Court in Baer v. D. & R. G. (233 U. S., 479), we said: 

“A rate reasonable in view of the circumstances and conditions when it is 
established may, in the course of time, become unreasonable by virtue of changed 
circumstances and conditions. It is manifestly impracticable for the carriers 
and the Commission in such a case to determine at what exact time in the grad- 
ual process of changes a rate becomes unreasonable. 

It follows that the Commission is not justified in awarding damages in any 
case except on a basis as certain and definite in law and in facts as is essen- 
tial to the support of a final judgment or decree requiring the payment of 
a definite sum of money by one party to another.” 

The fact suggested by the court in the Darnell-Taenzer case, that in the end 
the public probably pays the damages in most cases of compensated torts and 
that the ultimate consumer who may have been actually damaged by the 
unreasonable charge can not recover, appears to be an insufficient reason upon 
principle why the shipper, who eventually has not been damaged, should be 
allowed to recover. 
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The exaction of an unreasonable charge by a carrier is a public wrong; 
but there is a clear distinction between a public wrong and private damages. 
International Coal case. If the law provided that no recovery shall be allowed 
for any violation of the act unless the party claiming reparation can show that 
he suffered pecuniary loss or damage, it would probably result that in some 
cases the damages could not be proved and the unreasonable charge would 
be retained by the carrier. If it be felt that it would be against public policy 
to permit carriers to retain charges found to be unreasonable, it would seem 
preferable that the carrier be required to pay the unreasonable charge into the 
public treasury than to continue the policy which permits a private individ- 
ual who has not really suffered damage to recover. 

Incidentally, the law now permits carriers to retain certain unreasonable 
charges. Where rates are found to be unreasonable, reparation is awarded 
only to parties claiming it within the statutory period. The unreasonable 
charges exacted from others are retained by the carrier. 

And as already pointed out, an unreasonable rate under existing conditions 
is in the last analysis a matter of judgment, and in a legal sense is not gen- 
erally an extortion. If the amendment suggested by us in 1916 were adopted, 
provisions should be made to the effect that reparation for unreasonable rates 
or charges should be awarded in the courts only upon finding by the Commis- 
sion that such rates or charges were unreasonable as of a particular time and 
during a particular period. 

Otherwise, different courts might reach different conclusions as to the amount 
of the reparation, and the results would be unfortunate. 

The law might well affirmatively recognize that private damages do not nec- 
essarily follow a violation of the act; and provide that sections 8, 9, and 16 of 
the act shall be construed to mean that no person is entitled to reparation ex- 
cept to the extent that he shows that he has suffered damage. The close analogy 
between a relatively unreasonable or unjust rate and an unjustly discriminatory 
or unduly prejudicial rate, and the difficulty of determining just when a rate 
becomes unreasonable or that it is unreasonable per se, suggest that the law 
should provide that if a rate is found to be unreasonable the rule of damages 
laid down in the International Coal case should control. 

What is said herein is not intended to relate to discriminations knowingly 
planned or practiced which may be the subject of prosecutions before the courts. 


Senator Lauscne. Mr. Moloney. 


If you will proceed, Mr. Moloney. 
Mr. Motonry. Yes, sir. 


STATEMENT OF WILLIAM M. MOLONEY, GENERAL ATTORNEY, 
ASSOCIATION OF AMERICAN RAILROADS 


Mr. Moroney. Mr. Chairman and members of the committee: 

My name is William M. Moloney. I am general attorney for the 
Association of American Railroads. My remarks are addressed solely 
to the matter of the railroad passenger train service deficit, upon which 
subject this committee announced it would receive statements. 

The Interstate Commerce Commission has instituted and now has 
peek before it an extensive and detailed investigation of the pas- 
senger deficit. 


Chairman Clarke, of that Commission, has described to you the 
scope of that investigation and its present status. There is little I 
could add in that respect. I thought perhaps it would be helpful to 
this committee if instead I discussed the attitude and the cooperative 
spirit with which the railroads have responded to and are participating 
in the investigation before the Commission. 

The railroads recognize that the on deficit problem is one 


of tremendous importance, not only to them but in the national interest. 
They, as only those who live with the matter can be, are cognizant of 
the tremendous complexity of the problem. The interlocking and 
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interwoven nature of railroad services and facilities throughout areas, 
territories and regions of varying geographical conditions, population 
density and industrial development; the magnitude of the service, 
involving thousands of passenger trains daily; the unique nature of 
commutation service; the transportation revolution that has taken 
place; the various governmental levels—Federal, State and local— 
subjecting the service and facilities to regulation, taxation and public 
policy—all these play almost inseparable parts in creating the shape 
and scope of the problem. 

The agenda adopted by the Interstate Commerce Commission for 
its investigation indicates that all those factors will be fully and 
carefully explored, considered and weighed. It is the intention of the 
railroads to cooperate to the fullest extent in enabling the Commis- 
sion to so conduct its investigation. 

Immediately upon institution of the investigation by the Commis- 
sion, the railroads throughout the United States set up a complete 
organization of cost and accounting, traffic and legal personnel to 
handle and participate in the investigation and with full authority 
upon any individual railroad, association, or bureau for such assist- 
ance as might be needed. This organization is preparing for sub- 
mission to the Interstate Commerce Commission not only such 
showings as the railroads are called upon to make, but also to develop 
and submit any and all information and data which in its view may 
be helpful to an intelligent understanding of the problem and which 
might be developed within reasonable bounds of expense and time. 
Numerous meetings and conferences have been held and each subject 
on the Commission’s agenda has been specifically assigned for develop- 
ment and handling. The work is progressing at a satisfactory pace 
and four of the items on the Commission’s agenda have been set for 
initial hearing beginning on June 18, 1957. 

We believe that as a result of this fact-finding investigation on the 
rent of the Commission much misunderstanding and confusion will 

e@ wiped out, a clearer understanding of the problem and the extent 
of the passenger train service deficit will be had and recommendations 
may be forthcoming that would lead to alleviation or solution of the 
problem. 

This, then, is the attitude and spirit with which we have responded 
and are participating in the Commission’s investigation. We sin- 
cerely believe that the importance, magnitude and complexity of the 
problem requires careful and deliberate analysis and handling and 
the wholehearted cooperation of all interested parties if the desired 
public good is to come from the Commission’s investigation. 

We do not at this time have any definitive or concrete suggestions 
to submit to your committee for the substantial reduction or elimina- 
tion of the passenger train service deficit. We are hopeful that, as a 
result of the Interstate Commerce Commission’s investigation, not 
only the railroads but the Commission itself and other interested 
parties may reach conclusions that will result in such suggestions. 
We are, therefore, awaiting the results of the Commission’s investiga- 
tion before formulating a definite position with respect to the many 
and complicated aspects of the passenger deficit problem. 

That completes my statement. 

Senator Lauscue, Senator Purtell. 
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Senator Purretx. Well, I am glad to know when we had informa- 
tion before that the railroads were cooperating, you recognize it as 
being one of the very very perplexing problems confronting us and 
confronting the railroads and confronting the Interstate Commerce 
Commission. I am very happy to know that they are getting this 
cooperation. 

Senator Lauscuer. Doesn’t your association have any opinion to 
express about the proposed bill that would require the Federal Gov- 
ernment to pay equal rates with those paid by commercial shippers? 

Mr. Moroney. | think there will be other spokesmen following me 
to discuss the legislative proposals pending before the committee. 

Senator Lauscur. Good enough. 

That is all. You may be excused. 

Mr. Hood. 


STATEMENT OF J. M. HOOD, PRESIDENT, THE AMERICAN SHORT 
LINE RAILROAD ASSOCIATION 


Mr. Hoop. Mr. Chairman, my name is J. M. Hood. I am president 
of the American Short Line Railroad Association. 

My statement is very brief, but I will semmarize it further, in the 
interest of saving the time of the committee and avoiding cumulative 
and repetitious testimony. 

The method by which the 283 common carrier short-line railroads 
arrived at their position with respect to three bills on which I will 
testify is described in the statement. 

Very briefly, the members of the Short Line Association favor the 
enactment of S. 377 to bring about finality of section 22 rates upon 
which traffic is moved. 

They also favor that part of S. 989 looking to the same purpose. 

They take no position with respect to section 1 of S. 939, which 
would repeal the section 22 provisions of the Interstate Commerce 
Act. 

The association favors the enactment of S. 937, the bill to amend 
section 4 of the act, so as to permit the publication without prior 
approval of the Commission of a type of fourth section circuitous 
route rates merely meeting rates already in effect via other routes. 

That is the essence of the statement. 

I see no reason for repeating any further part of it. 

Senator Lauscue. Senator Purtell. 

Senator Purrery. Just one question. 

In your remarks on S. 377, having to do with section 22, in the lower 
part of page 2, Mr. Hood, you say— 
and results in the movement of persons or property at a rate lower than that 
published and available to the general public. 

Do you feel that they are not available by negotiation ? 

Again, the question arises, the same quantity, the same commodity 
and the same point of origin and the same destination. 

You say they are not available to the general public by negotiation? 

Mr. Hoop. Senator Purtell, I have been in the railroad business 
about 40 years, and it has been my experience—not too direct. because 
T have sivas been an operating man and an administrative man 
and never in the traffic department—that the Government continu- 
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ously on many commodities enjoys section 22 rates below those made 
=a either voluntarily or by Commission order to the general 
public. 

Else, whence would come these estimates of additional amounts 
to be paid? If they are not getting any benefits, then they would 
pay no additional amounts. 

nator Purrert. Well, I am glad to get your statement on this 
as to the availability to the general public because—— 

Mr. Hoop. Right on that line, Senator, they talk about additional 
time necessary to achieve these commodity or classification exception 
rates which would provide rates the Government would consider 
more reasonable. It is true that the rate-making bases are somewhat 
cumbersome. It is necessarily so. The Congress itself has protected 
all of the areas of the country and the competitive shippers so they 
may know what is going on in the shops of their competitors. 

However, the Government always has the opportunity to move its 
shipments today on the prevailing rate and then seeking a retroactive 
adjustment, which is not difficult. In theory at least, and I am quite 
sure in practice, they would achieve ultimately the same rate they 
would have gotten through the section 22 quotation. 

Senator Purrett. They would get the same rates ultimately as 
they get through the application of section 22. 

Mr. Hoop. That I am certain is correct. 

Senator Purreti. I have no other questions. 

Senator Lauscue. There is, then, disagreement between yourself 
and what others have testified here today ? 

Mr. Hoop. Well, there is definitely disagreement between me and 
what Mr. Smith testified to for the Department of Defense. 

Senator Purrert. I am beginning to suspect there might be. 
[ Laughter. ] 

Senator Lauscur. Now, do I have your testimony properly sum- 
marized, that you favor S. 377 in so far as it makes final the rates 
which have been agreed upon ¢ 

Mr. Hoop. If I understand the bill correctly, Senator, that is all 
the bill purports to do. 

Senator Lauscue. Yes. 

Mr. Hoop. It is the other bill, S. 939, which in addition to provid- 
ing for finality, actually provides for repeal in other than wartime 
emergencies. 

Senator Lauscue. Yes. You take no position regarding section 1 
of 939? 

Mr. Hoop. That is correct. Our membership is divided and we 

Senator Lauscue. That is, that section would deprive the Govern- 
ment of its right to negotiate under section 22? 

Mr. Hoop. Except in times of emergency or war. 

Senator Lauscue. Now, would you mind telling me what were 
some of the reasons which prompted your association to take a neu- 
tral position on that? 

Mr. Hoop. The membership divides about 50 percent in favor of 
repeal. If I were stating my personal opinion, I would agree with 
that group. 

The other 50 percent feel that until legislation putting the rail- 
roads in a better competitive position with respect to contract car- 
riers by water, contract carriers by highway and exempt carriers, 
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has been achieved, they would tend to lose a vast volume of additional 
business which they now are able to get through section 22 rates 
which can be made available immediately. 

Senator Lauscue. To the Government ? 

Mr. Hoop. To the Government. 

Senator Lauscue. Would you say you are about equally divided 
on this proposition ? 

Mr. Hoop. Approximately 50 percent of the 283 lines are on each 
side. 

Senator Lauscue. I realize I am just summarizing, but I want 
to do so. 

Those who are against the repeal of section 22 use as their reason 
that until something is done to strengthen the fiscal position of the 
railroads, this section should not be repealed because if it is, it will 
further jeopardize the position of the railroads ? 

Mr. Hoop. That is correct, except that I would state the fiscal 
position slightly differently and put it this way : 

The opportunity to enjoy a haul on the traffic, specifically, if the 
Government today offers a movement, we will say, for example, that 
is import ore from a point heretofore not used and a water contract 
carrier can come in and make a contract and move that ore inland, 
however circuitous the waterway may be 

Senator Lauscne. Yes. 

Mr. Hoop. It can make a firm rate as of now, and the Government 
may accept it and start discharging cargo from the ocean vessel into 
the barge or other vessel which is going to move the ore inland. 

The carrier, however, the rail carrier, never having been confronted 
with an ore shipment from that particular port before, to the inland 
destinations, is unable to process such a rate in any other manner 
excepting through section 22. 

Now, you can apply that same thing to contract motor carriers. You 
can apply it to a vast number of exempt commodities and exempt 
carriers. That is their sole reason. Once those difficulties have been 
removed, there will be no disagreement among the short line rail 
carriers as to the repeal of section 22, 

Senator Purre.y. It is a question of competition rather than your 
fiscal situation ? 

Mr. Hoop. That is correct, opportunity to enjoy the Government 
traffic. 

Senator Lauscue. All right. 

Thank you very much. 

Mr. Hood. 

(The complete statement of Mr. Hood follows :) 


Mr. Hoop. Mr. Chairman and gentlemen of the committee, my name is J. M. 
Hood. I am president of the American Short Line Railroad Association, 2000 
Massachusetts Avenue NW., Washington 6, D. C. 

The association is a nonprofit organization of 283 common carriers by rail, 
which are in general the smaller carriers. During 1955, in the aggregate, 
member lines operated 16,550 miles of first main track and employed 60,638 
persons. They had invested in their properties at the end of 1955 in excess 
of $1% billion. During that year they paid taxes approximating $71 million. 

Representatives of member lines held their 48d annual meeting in Denver, 
Colo., during September 1956, and on September 26 adopted legislative policies. 

In furtherance of these policies and by instruction of the member lines, I 
appear here today urging the enactment of legislation such as is proposed for 


Ca emia SE 


pep pene eaten! ae er 





136 SURFACE TRANSPORTATION RATEMAKING BILLS 


the amendment of the 4th and 22d sections of the Interstate Commerce Act. 
The exact proposals of these bills are to some extent at variance with the desires 
of short line railroads members of the association, which will be pointed out 


herein. 
8. 377 


Stated briefly, the objective of S. 377 is to prevent subsequent litigation by the 
Government in connection with charges made for the movement of persons and 
property under section 22 rates. 

The members of the Short Line Association have for a long time believed that 
when a section 22 quotation is tendered by a rail carrier, accepted by a repre- 
sentative of the Government, and results in the movement of persons or property 
at a rate lower than that published and available to the general public, rail 
carriers should not subsequently be called upon to defend a proceeding wherein 
reparations are claimed on the basis that the rate applied to the movement 
of the traffic was in excess of reasonableness. 

The representatives of the Government are always at liberty to reject any 
section 22 quotation by any form of carrier and to move the traffic at the pub- 
lished rate, relying upon the belief of those representatives that the resulting 
charge will be unreasonable and that reparations should and will be awarded. 

Members of the American Short Line Railroad Association are in favor of the 
enactment of 8. 377. 

S. 937 


The change in section 4 of the Interstate Commerce Act, as proposed in the 
bill, is procedural. It will have no substantial effect with respect to the 
carrying out of the provisions of the present law embodying long and short haul 
limitations. 

The sole result would be a considerable reduction in the amount of detailed 
work necessary by rail carriers and the resultant load upon the Interstate Com- 
merce Commission in the processing of section 4 applications. 

The rates that could be published without a section 4 application, should S. 
937 become law, would still be subject to suspension and to test as to their 
reasonableness. 

The members of this association believe that section 4 should be repealed in 
its entirety. Obviously, the enactment of S. 937 would be in the interest of rail 
earriers and shippers and receivers of freight, as well as of the Government, 
through the reduction in administrative costs that would follow, and we believe 
the bill should receive favorable consideration by this subcommittee. 


8. 939 


To the extent outlined in my discussion of S. 377, the members of the Short 
Line Association are in favor of the enactment of S. 939. They take no posi- 
tion with reference to the proposed new paragraph (a) of section 22 of S. 939, 
which would confine provisions of section 22, insofar as it concerns the traffic of 
the United States Government, to periods of war or national emergency. There 
is a substantial difference of opinion among them as to the desirability of this 
change. 

The members are, however, agreed, as I stated earlier, that there should be 
finality as to charges made under section 22, and, further, that such charges 
should be published. Accordingly, the members of the Short Line Association 
urge the enactment of S. 939 if amended by eliminating the proposal in section 
(a), and take no position with respect to the bill if section (a) is included. 


Senator Lauscue. Mr. Rothschild. 


STATEMENT OF LOUIS S. ROTHSCHILD, UNDER SECRETARY FOR 
TRANSPORTATION, DEPARTMENT OF COMMERCE 


Mr. Roruscuitp. Mr. Chairman, my name is Louis S. Rothschild. 
I am the Under Secretary of Commerce for Transportation. With 
me this morning is Mr. Margolin of my staff and Mr. Krebs of our 
General Counsel’s staff. 
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I have a rather short statement here, and I do not plan to read all 
of it since you have heard a great deal of testimony on some of these 
matters already. 

Senator Lauscue. Senator Purtell, do we have an understanding 
that these papers will all be included in the record as if read ? 

Senator Purrett. Yes. It is customary, Senator, to simply an- 
nounce it, but it is taken for granted if it isn’t, that your complete 
testimony will become part of the record. 

Senator Lauscue. Proceed, sir. 

Mr. Roruscump. Mr. Chairman, I am appearing here on behalf 
of the Department of Commerce to testify on a series of proposals 
which would amend certain ratemaking provisions of the Interstate 
Commerce Act and to comment on the railroad passenger service defi- 
cit. With one exception, these matters involve several of the pro- 
visions of the Interstate Commerce Act that are proposed to be modi- 
fide by S. 1457. 

As you know, S. 1457 was submitted to the Congress by the Depart- 
ment of Commerce as a proposal to revise Federal transportation 
regulatory policy in accordance with the recommendations of the 
Presidential Advisory Committee on Transport Policy and Organi- 
zation. 

As stated in its letters of transmittal, the Department intends that 
the proposed bill should be considered by the Congress primarily as 
a study document providing a means of revising Federal transporta- 
tion regulatory policy in the public interest so as to harmonize it with 
prevailing economic conditions in the transportation industry. 

Our approach to the matters here under consideration and other 
legislative proposals for amending the Interstate Commerce Act is 
somewhat similar to the extent that they bear upon the recommenda- 
tions of the Advisory Committee. We have appraised them as a 
variety of alternate proposals directed toward some of the objectives 
of the Advisory Committee. 

First, I would like to comment briefly on S. 378 which deals with a 
subject that was not discussed in the report of the Presidential Ad- 
visory Committee. 5S. 378 would amend part II and part IV of the 
Interstate Commerce Act to provide civil liability for violations of the 
act by motor common carriers and freight forwarders. 

It would also vest the Interstate Commerce Commission with 
authority to render monetary awards in favor of shippers injured by 
such violations. Neither part II nor part IV of the act now contain 
any provisions for the recovery of unreasonable or otherwise unlawful 
rates exacted by such carriers comparable to the reparation provisions 
applicable to railroad and other carriers subject to part I and water 
common carriers subject to part ILI of the act. 

As the law now stands, if a shipper is injured as a result of violations 
of the act by motor common carriers or freight forwarders his only 
recourse is to seek remedial damages through court action. Where the 
alleged violation is the exaction of established but unreasonably ex- 
cessive rates, the shipper is required to seek a determination by the 
Commission of the lawfulness of the rate in question, either before or 
at some time during the court proceedings. Under the Interstate Com- 
merce Act only the Commission has the authority to make such a 
determination. 
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The time and expense involved in pursuing this remedy discourages 
its use. In the opinion of the Department of Commerce, shippers by 
motor common carrier and freight forwarder are entitled to the same 
relatively simple and less costly remedy already provided for railroad 
and water shippers. 

We, therefore, endorse the principle of S. 378, but as to the specific 
adequacy of its provisions to accomplish the desired objectives, we 
would defer to the views of the Interstate Commerce Commission. 

The other matters here under consideration parallel certain of the 
recommendations of the Presidential Advisory Committee. 

S. 937 would amend the long-and-short-haul clause of the Inter- 
state Commerce Act by authorizing carriers operating over circuitous 
routes to meet competitive charges of other carriers of the same mode 
operating over more direct routes without seeking special permission 
from the Commission as is now required. 

Rates established under the proposed amendment would be subject 
to the standards of lawfulness set forth in other provisions of part I 
and part III of the act. It is provided, however, that such rates could 
not be considered as evidence of the compensatory character of the 
rates involved in other proceedings. The aggregate-of-intermediates 
clause would not be affected by the proposal. 

The purpose of the bill is to eliminate troublesome procedures in the 
publication of certain rates involving the fourth section. The De- 
partment of Commerce is of the opinion that the cumbersome publica- 
tion requirements associated with circuitous routing should be re- 
moved and that legislation of this character is a step in the right direc- 
tion. 

We do not believe, however, that S. 937 goes far enough. On the 
other hand, the amendment proposed in the Department’s bill, S. 1457, 
is a sensible middle ground between outright repea! of the fourth sec- 
tion and the incomplete procedural changes proposed in S. 937. 

The Advisory Committee’s recommendation, as contained in S. 
1457, retains the substantive prohibitions of the long-and-short-haul 
clause and the aggregate-of-intermediates clause. Carriers could, 
however, establish departure rates without prior approval of the 
Commission in order to meet actual competition, provided the rates 
so established were not less than just and reasonable minimum charges. 

This principle will apply whether or not the competing carriers 
were of the same mode. There is little difference in principle whether 
or not these situations are created by competition between like or 
unlike carriers. In either instance the special case of competition 
already exists and the only question is whether a carrier will be able 
to participate in the traffic without the necessity of having prior 
approval of its rates from the Commission. 

Shippers at intermediate points would have ample protection from 
unjust discrimination. For one thing, the growth in competitive serv- 
ices has relieved shippers in most instances from exclusive reliance on 
a single carrier. 

Contrary to the situation existing when the long-and-short-haul 
clause was being developed, today’s competition tends to curb the 
development of unjust discrimination. Should unjust discrimination 
develop, the undiminished powers of the Commission under section 3 
of the act still remain as an effective force to deal with it. These 
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powerful deterrents coupled with the continued basic prohibitions of 
section 4 will be adequate to provide protection for shippers. 

The Department also does not favor inclusion of the proviso in 
S. 937 prohibiting the consideration of rates established over cir- 
cuitous routes as evidence of the compensatory character of rates in- 
volved in other proceedings. All rates, when published, are presumed 
to be reasonable and compensatory until challenged. 

Any valid rates, including those for circuitous routes, should have 
evidential value in proceedings before the Commission equal to that 
accorded to other valid, unchallenged rates. Moreover, knowled 
that such rates might be used as evidence in other proceedings would 
serve as an additional deterrent to the publishing of rates that were 
not reasonably compensatory. 

To summarize, the oreiiean associated with the fourth section 
of the act require more comprehensive amendment than is proposed 
in S. 937 and these comprehensive changes are provided in the amend- 
ments proposed in the Department’s bill. 

Senator Lauscun. That is S. 1457. 

Mr. Roruscuinp. Yes, sir. 

Senator Lauscue. All right, none 

Mr. Roruscuip. S. 943 would amend part II of the Interstate 
Commerce Act so as to require contract carriers by motor vehicle 
to file and publish their actual rates and charges with the Interstate 
Commerce Commission. 

Senator Smaruers. May I interrupt just a minute? 

Senator Lauscim. All right. You take the stand. 

Senator Smarners. You stay right there, please. I think it would 
be helpful—Mr. Reporter, you could put this off the record. 

(Further statements off the record.) 

Senator Smaruers. I think it might be well, if he has other recom- 
mendations, which I know he will have with respect to other bills, if 
we can make an analysis each time. Then we could look at these bills 
and see the whole argument, or the differences which have been 
pointed up. We could see it all at one time. Would you do that? 

Mr. Barron. Yes. 

Senator SmarHers. Excuse me. 

Mr. Roruscuritp. Senator Smathers, we prepared for the use of the 
House committee in the last session a document which points out in 
columnar fashion the ‘differences between the existing bill and the 
proposed Department bill. And if that would be of any benefit to 
your staff in preparing what you have just asked for, we would be 
happy to see that they have copies of it. 

Senator Smaruers. All right. Mr. Barton will get hold of that. 
All right, go right ahead. Excuse me. : 

Mr. Roruscuivp. 8.943 would amend part IT of the Interstate Com- 
merce Act so as to require contract carriers by motor vehicle to file 
and publish their actual rates and charges with the Interstate Com- 
merce Commission. This proposed amendment is identical in purpose 
with recommendation of the Advisory Committee that contract car- 
riers by motor vehicle be required to publish actual rates or, in the 
alternative, their contracts. 

It was the view of the Advisory Committee that such an amendment 
was necessary to enable common carriers to compete more effectively 
with contract carriers. Under the present law, because contract car- 
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riers are only required to file their minimum rates, the common carrier 
has no knowledge of what his contract carrier competitor is actually 
charging. He is, therefore, at a distinct disadvantage in attempting 
to compete for the business which both of them are seeking to capture. 

The Motor Carrier Act of 1935 originally required contract carriers 
to file only minimum rates. However, the act was amended by the 
Transportation Act of 1940 so as to require that contract carriers file 
minimum rates “actually maintained and charged.” While this 
amendment was added in order to enable common carriers to meet the 
difficulties which they faced, the result was not achieved. The Inter- 
state Commerce Commission has pointed out in various decisions that 
the minimum rates filed by contract carriers are more in the nature of 
paper rates and they are not representative of rates that have been 
actually charged to the shippers. 

All that the Commission and the courts have required of the contract 
carrier filing a minimum rate is that such rate be actually maintained 
and charged by the carrier for the traffic of at least one shipper. 

The carrier under such circumstances is free to charge higher rates 
to any other or additional shippers among which it may pick or choose 
as it pleases. The true character of the rates actually charged by con- 
tract carriers is best described by the Commission itself. Speaking of 
a contract carrier’s minimum rate, the Commission said, in Petroleum 


Products, Wyoming Points to Missoula, Montana (32 M. C. C. 58), 
that: 


A contract carrier’s minimum rates, unlike common carrier rates, do not repre- 
sent a stated price for which a shipper can demand service. The minimum rates 
of contract carriers are, in fact, not rates at all in the common carrier sense of the 
term. They are simply a floor for the charges actually to be made. 


Obviously, if the competitive opportunity of common and contract 
carriers is to be placed on a more realistic basis, contract carriers’ 
actual charges to shippers should be made public. 

S. 943 does not provide the alternative for the carriers to publish 
their actual contract or contracts. The Department is of the opinion 
that this would be a desirable addition to the bill which otherwise 
parallels the views of the Advisory Committee. 

The next part of my statement, Mr. Chairman, has to do with sec- 
tion 22 rates, and as they would be affected by S. 939 and S. 377. 

You have heard a good deal of testimony on this subject and I 
would skip that part of my statement, except to say to you that the 
Department of Commerce supports the views of the Department of 
Defense with regard to these two bills. 


(The balance of Mr. Rothchild’s statement, which was not read, 
follows :) 


S. 989 and S. 377 would amend section 22 of the Interstate Commerce Act—the 
section which provides for free transportation or reduced rates on Government 
traffic. S. 939 contains two comprehensive changes each of which I understand 
may be considered separately. The first change provides for transportation free 
or at reduced rates for the Government only during time of war or national 
emergency as declared by the Congress or the President. 

The second change would establish absolute finality of section 22 rates once 
they had been accepted or agreed to by the Government except for actual fraud 
or deceit, or clerical mistakes. S. 377 would establish the finality of such con- 
tracts after 2 years from the acceptance thereof except for fraud, deceit, or 
clerical mistake. 

As this committee may recall, the Presidential Advisory Committee consid- 
ered the problem of Government transportation rates. The Advisory Commit- 
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tee, while mindful of the fact that the present authority in section 22 may give 
rise to practices which may not be in the public interest, recognized, however, 
the peculiarities of governmental procurement practices, the differences between 
Government transportation and that for the general public, and national se- 
curity made it necessary to treat Government traffic somewhat differently than 
commercial traffic. 

It therefore recommended continuation of authority for carriers to establish 
voluntary special Government rates but to subject such rates to all the provi- 
sions of the act, including public filing, except suspension and long-and-short- 
haul provisions. It also recommended authorization for application of special 
Government rates retroactively, or on short notice in special instances, and au- 
thorization for waiver of filing requirements in cases where national security is 
involved. 

This recommendation was translated by the Department of Commerce in 
cooperation with the Department of Defense into a legislative amendment by 
certain sections of S. 1920, 84th Congress. This same proposal, modified in 
certain respects only for sake of clarity, appears in section 9 of S. 1457, which 
is pending before this committee. The reasons leading to these provisions have 
been explained in detail by the Department of Defense in its testimony before 
this committee. 

The Department of Commerce is opposed to the enactment of S. 939 and S. 377. 
With respect to modification of the authority for special rates for the Govern- 
ment, the Department of Commerce favors the enactment of the amendments 
contained in §. 1457 and we are in full accord with the position of the Department 
of Defense. 

The Department would also support amendments to section 16 (3) of the act 
which would subject the Government to the same limitations on retroactive 
review of its transportation charges as commercial shippers. 

The prolonged period of unprofitable passenger train operations constitutes 
one of the most serious problems confronting the railroad industry today. Class 
J railroads have incurred a deficit in their passenger train operations con- 
tinuously for almost a quarter of a century, excepting the World War II years, 
1942 through 1945. The deficit computed according to the accounting rules of 
the Interstate Commerce Commission is alarming in size and shows no sign 
of abatement. Between 1936 and 1940, it averaged approximately $250 million 
annually ; from 1946 to 1950 it rose to an average of $460 million annually; and 
since 1951 through 1955 it has averaged over $670 million annually. While 
official figures are not yet available for the year 1956, an industry estimate places 
the deficit for last year at $695.5 million. 

This tremendous and continuing loss not only adversely affects the financial 
position of the railroad industry but must be borne by the users of railroad 
freight services in the form of higher charges, Ultimately, of course, the gen- 
eral public foots this loss. 

Ordinarily, a private enterprise experiencing such losses over an extended 
period and seeing no prospect of a return to profitable operations, would in 
prudence seek to abandon the operation even with the loss of capital investment. 

Jommon carrier transportation enterprises faced with this problem, however, 
do not have such freedom. As certificated carriers they have an obligation to 
continue to maintain satisfactory service until authorized by appropriate author- 
ity to discontinue or curtail services. While the Interstate Commerce Commis- 
sion may authorize the abandonment of line, authority to curtail or discontinue 
passenger service, if it exists at all, is vested with the State commissions. 

The Advisory Committee in considering passenger deficit problems found that 
railroads have experienced difficulties in obtaining authority from State com- 
missions for the discontinuance or curtailment of unprofitable passenger service. 
Quite frequently the State commissions do not even have the authority to permit 
the railroad to discontinue or curtail the service. Even in those instances where 
authority existed, State commissions have unduly delayed or have been reluctant 
to permit discontinuance or curtailment because of opposition from local 
interests. 

In order to provide some measure of relief for the railroad industry in securing 
the necessary authority to discontinue or curtail unprofitable facilities or services 
for which there is no longer sufficient public need to justify the resulting operat- 
ing losses, the Advisory Committee recommended vesting the Interstate Com- 
merce Commission with authority to order the discontinuance or curtailment of 
services or facilities in intrastate commerce. 
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It suggested, however, that before exercising this authority the Commission 
should be required to find, after full hearing, that a State requirement caused 
a net loss in revenue to the carrier or carriers involved, or otherwise unduly 
burdened interstate or foreign commerce, and that reasonably adequate service in 
lieu thereof by other carriers or modes of transport would be available to the 
public. This recommendation in statutory form is contained in S. 1457, sections 
6 (a) and 6 (b). While this proposal would assist the railroad to some extent 
in solving one aspect of the problem, it is not a cure for all the railroad passenger 
service ills. 

Subsequent to the release of the Advisory Committee report and introduction 
of legislation for its implementation in 1955, the Interstate Commerce Commis- 
sion on its own motion instituted by notice on March 19, 1956, a thoroughgoing 
investigation of the passenger service problem. The proceeding is identified as 
Docket 31954, Railroad Passenger Train Deficit. 

Since then the Commission has held a series of prehearing conferences with 
interested parties to resolve the specific matters to be embraced in the scope of 
the investigation. On March 22, 1957, the Commission by order designated 15 
separate matters as subject to the investigation upon which studies should be 
made and testimony and evidence presented. Also on March 22, 1957, the Com- 
mission notified the public that initial hearings would begin on June 13, 1957, at 
which time evidence concerning four of the listed subjects would be received. 

In view of the Commission’s action, your committee may wish to defer con- 
sideration of the passenger defict problem until the results of the Commission’s 
investigation are made known. The Department, in testifying before the House 
Interstate and Foreign Commerce Committee last year on the companion trans- 
port policy bills, made a similar suggestion. If, however, more immediate atten- 
tion is thought to be desirable, we suggest your consideration of the proposal 
in the Department’s bill, 8S. 1457, which I have just discussed. 


Mr. Roruscuiup. This concludes my prepared statement. Then if 
you will turn to the first full paragraph 

Senator Lauscne. Did your Advisory Committee study this subject 
of section 22? 

Mr. Roruscuitp. Yes, sir. 

Senator Lauscur. What conclusion did they reach about it? 

Mr. Roruscuirp. They reached the conclusion that the Government 
was a special instance in the world of transportation and that the Gov- 
ernment was therefore entitled to some different kind of consideration 
than the eee public as a whole. 


May I read you the recommendation as it appears in the commit- 
tee’s report, sir? 





Continue authority for carriers to establish voluntary special Government 
rates, but subject such rates to all provisions of the act, including public filing, 
except suspension and long-and-short-haul provisions, with authorization for 
application of special Government rates retoactively and on short notice in 
special instances, and with authorization for waiver of filing requirements in 
cases where national security is involved. 


Now, the bill which we introduced, S. 1457, is an honest attempt to 
put into proposed legislative language the recommendations of the 
Advisory Committee. 

Senator Purrett. Your stand is, then, Mr. Secretary, that the Gov- 
ernment should be treated, that is, given a preferential treatment; is 
that correct ? 


Mr. Roruscum. Yes, sir. 
Senator Purreti. And the findings of this—— 
Mr. Roruscnitp. But whatever preferential treatment they have 
should be public knowledge, in that the rates should be filed. 
Senator Lauscue. That is contained in S. 1457? 
Mr. Roruscuitp. Yes, sir; section 9 of S. 1457. 
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Senator Smarners. So then you propose to leave the law as is, 
rather than to have them publish the rate which actually the Govern- 
ment pays ¢ 

Mr. Roruscuitp, No. We would propose that they do publish the 
rates which the Government pays. 

Senator Smaruers. That is right. But—-that is the only change 
which you would recommend from the law which is now in existence. 

Mr. Roruscuitp. And that those rates not be subject to suspension 
as normal rates are. 

Senator Smaruers. They are not subject—I mean, are they subject 
to suspension now? ‘They are not subject to suspension now. All 
right. 

Senator Lauscue. Will you identify this Advisory Committee in a 
bit greater detail ? 

Mr. Roruscuip. I would be very happy to, sir. 

Senator Lauscue. Is the list very long ? 

Mr. Roruscuip. The Advisory Committee, sir, was established by 
the President on July 12, 1954, under the chairmanship of Sinclair 
Weeks, Secretary of Commerce. The other members were Charles 
E. Wilson, Secretary of Defense, Arthur S. Flemming, Director of 
ODM—and that was the committee. George M. Humphrey, Secreta 
of Treasury; Arthur E. Summerfield, Postmaster General; Ezra T. 
Benson, Secretary of Agriculture; and Roland Hughes, Director of 
the Bureau of the Budget were designated as participants on an ad hoc 
basis. 

Senator Lauscue. Now Senate bill S. 1457 embodies the recom- 
mendations of that committee ? 

Mr. Roruscuinp. Yes, sir. 

Senator Lauscue. Any questions? 

Senator Purrett. Yes. Mr. Secretary, since you probably were not 
here during some of the testimony given yesterday and other times, 
does the committee state its reasons for the belief that the Government 
should be given a preferential treatment? Is it because of the volume, 
Mr. Secretary ? 

Mr. Roruscnitp. Well, it is not necessarily preferential treatment, 
Senator Purtell. It might more properly be described as special treat- 
ment. 

I would be happy to read the balance of this. It is just 3 or 4 para- 
graphs, if you would like me to. 

Senator Purretn. Sure. If it will enlighten us. 

Mr. Roruscui.p (reading) : 

The use by carriers of that portion of section 22 of the Interstate Commerce 
Act granting free or reduced rate transportation to Government traffic has 
given rise to abuses and evils which are not in the public interest. It is recog- 
nized also, however, that Government procurement practices and the particular 
exigencies effecting movement of its traffic as distinguished from normal move- 
ment in commercial channels requires special consideration. For these reasons, 
existing statutory provisions authorizing carriers to tender special Government 
rates and fares to the United States, State and municipal governments, should 
be amended in such a way so as to preserve the features which accommodate 
the special needs of the Government traffic movements, yet will overcome the 
present abuses. 

Except for rates and fares subject to security, such special Government 
rates and fares should be published in tariffs and filed in accordance with the 


provisions of the Interstate Commerce Act and regulations thereunder, pro- 
vided that filing and publication requirements of the Interstate Commerce 
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Commission may be waived to assure application of such rates or fares on less 
than statutory notice or retroactively. 

Upon enactment of legislation to accomplish the above recommendations, a 
savings clause should be inserted to permit carriers sufficient time to review 
and incorporate then existing provisions of section 22 tenders in published 
tariff form. 

Senator Purretu. I will agree with you that of course special treat- 
ment doesn’t follow that it is necesarily preferential. But the testi- 
mony that we have had in one instance was that it was in fact prefer- 
ential treatment, and then we have had other statements that it was 
not in fact preferential treatment, that the same treatment would be 
accorded others by negotiation. 

Now, there is a great difference, of course, of opinion stated by 
witnesses here. But what I am trying to get at is, does this committee 
or did this committee feel because of the nature of the things that 
had to be carried that they should be given a treatment other than 
what would be available to the general public, using say the avenues 
of negotiation ? 

Mr. Roruscuiip. Well, I believe they felt, Senator Purtell, that 
in many instances the Government as a shipper represented an en- 
tirely different situation than you would find in the commercial 
pattern of shipping. 

The Government has many one-time shipments between points that 
will never be repeated. 

Senator Purretu. Yes. 

Mr. Roruscuitp. Or will not be repeated for many years. 

It also has and the shipments that are not normally approached by 
a commercial shipper. And it has shipments requiring special han- 
dling of a nature not found normally in the marts of trade. 

I think it was for a combination of those reasons that the Advisory 
Committee felt that they need to preserve the Government’s right to 
negotiate special rates under section 22. 

Senator Purretn. Well, I am not at all finding fault with that 
explanation or the findings of the committee, if in their thinking—if 
the same goods, and I repeated it so many times I am getting a little 
tired of hearing it myself. [Laughter. } 

But if the same commodity in the same quantity from the same 
shipping point to the same destination were shipped by other than 
the Govaithinsdit, don’t you think they should be given the same rate, 
or do you, or do you wish to express an opinion ? 

Mr. Roruscuitp. Well, we would think that if the section 22 rates 
were required to be published as other rates are, then other shippers 
and other carriers would know the rates at which that particular move- 
ment was carried out and would then be in position to compete for 
similar movements if they exist in the commercial world. 

Senator Purret.. You see, some of the testimony here would indi- 
cate that in fact, in the opinion of some, the Government is being sub- 
sidized by the carriers indirectly, but directly by the other shippers. 
Then we have the problem on the other hand of whether we are going 
to subsidize the carriers because of the problem they have, their a 
cial problem. And we are trying to resolve that, Mr. Secretary, and 
this testimony we have had would indicate, in some instances anyway, 
that in fact the Government was being subsidized by other shippers 
because of the preferential rate being given to them. 
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Mr. Roruscuip. I have the feeling, Senator, that if the Govern- 
ment were such a good buyer of transportation as to make it uneconom- 
ical for a carrier to haul the Government’s goods, it wouldn’t seek the 
business. 

Senator Purret,. We went into an extended discussion yesterday 
as to costs, and I don’t intend to go into it again. 

Senator Lauscue. It might be well to find out if you will give us 
some opinion as to what the added costs would be to the Government 
in the event this section 22 was repealed. 

Mr. Roruscuip. I think Mr. Smith, of the Department of Defense, 
has some figures on that score. 

Senator Lauscue. He gave those figures. But those only applied 
to the Department of Defense and not to all of the shipping done by 
the Government. 

Mr. Roruscuiip. We have no data on that, sir, but—— 

Senator Lauscue. Never mind. 

Senator Smatuers. It would be helpful if you have some estimate 
in the hearings which previously you might have given on that point, 
if we had it here. 

Senator Lauscue. The testimony thus far given is that the total 
shipments of the Federal Government amount to about $2,500,000,000. 

Those of the Defense amount to about $650 million. 

And that the loss to the Department of Defense would be about $130 
million in the event this section 22 is repealed. 

Now, that is my recollection of the testimony thus far given on that 
subject. 

Senator Smaruers. That is right. 

Mr. Roruscuip. Is it possible, sir, that you could be getting some 
additional information when the General Services Administration 
testifies on that ? 

Senator Smatuers. We will ask that the General Services Adminis- 
tration witness get for us their estimate as to what it would cost in 
increased rates for all of the Government shipping if this provision, 
that is, if section 22 were adopted. 

(The material supplied by the Genersl Services Administration 
appears with the statement of the witness for the General Services 
Administration. ) 

Senator Smaruers. All right, sir. Go ahead, Mr. Rothschild. 

Mr. Roruscuiip. The next part of my statement, Mr. Chairman, has 
to do with the passenger, railroad passenger train deficit, and my state- 
ment points out that the Commission now has set hearings for this. 
Therefore, this committee might wish to defer any action on that until 
after a report of those hearings. 

But if you would feel that more immediate attention is needed, we 
would suggest that you give favorable consideration to the Depart- 
ment’s bill, again, in which it is provided that in cases where a State 
commission is unwilling or unable to act, that the Interstate Commerce 
Commission could act to permit a railroad to discontinue service, pro- 
viding that there were other and substantially equivalent services 
available to the public. 

Senator Smaruers. All right, sir. 

Mr. Roruscuiip. That concludes my statement, sir. 

Senator Smarners. All right. 

Any questions? 
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Senator Lauscue. No. 
Senator Smaruers. Thank you very much, sir. 

We appreciate very much your coming up. 

Senator Smaruers. Mr. Loos will testify later. I understand he is 
not here today for the National Council of Farmer Cooperatives. We 
will pass over him temporarily and proceed to Mr. Austin L. Roberts, 
J 


r. 
Is Mr. Roberts here ? 
Mr. Roserts. Yes, sir. 
Senator Smaruers. Mr. Roberts, will you please come forward and 

we will hear you. 

Mr. Roberts, you go right ahead. 





STATEMENT OF AUSTIN L. ROBERTS, JR., GENERAL SOLICITOR, 


NATIONAL ASSOCIATION OF RAILROAD AND UTILITIES COMMIS- 
SIONERS 


Mr. Roverts. Mr. Chairman, I have a prepared statement, but first 
I will identify myself and then summarize the statement, if the state- 
ment could go in the record. 

— Roberts’ complete statement follows his introductory remarks. ) 

enator Smaruers. Fine. 

Mr. Roserts. My name is Austin L. Roberts, Jr. I am general 
solicitor of the National Association of Railroad and Utilities Com- 
missioners, with offices at 5310 Interstate Commerce Commission 
Building, Washington, D.C. 

I appear here on behalf of that association in support of S. 937, a 
bill to amend paragraph (1) of section 4 of the Interstate Commerce 
Act and in support of the reduced-rate provision of S. 939 which would 
amend section 22 of the act. 

For identification, the National Association of Railroad and Utili- 
ties Commissioners is a voluntary organization embracing within its 
membership the members of the regulatory commissions and boards of 
all the 48 States of the United States. These are the State agencies 
charged by statute with the duty of regulating the railroads operat- 
ing in their respective States. 

A good bit of my testimony on S. 937 is cumulative, but there are 
parts of it which have not been covered by other witnesses or by the 
questions of the committee, and I would like to read that section of it. 
That begins at the top of page 6—that is, the bottom of page 5, let me 
start. 

(The portion of the statement not read follows: ) 

The executive committee of the association, at a regular meeting held in 


Washington, D. C., on February 28, 1957, adopted the following resolution 
favoring the enactment of S. 937: 



















RESOLUTION FAVORING ENACTMENT OF 8S. 937 AND H. R. 2808-—-85TH CONGRESS 


Whereas this association’s special committee on tariffi simplification, in con- 
junction with parallel committees representing the National Industrial Traffic 
League and the railroads of the United States, has made commendable progress 
toward simplifying and making tariffs of railroad freight rates more clear, defin- 
ite and uniform; and 

Whereas, as the work of the association’s committee progressed, it became in- 
creasingly apparent that the program’s major progress was being obstructed 
by the administration of section 4 of the Interstate Commerce Aet, as it relates 
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to circuitous railroad routes meeting the rates of direct railroad routes; 
and 

Whereas several individual commissions, members of this association, and 
the National Industrial Traffic League supported an application which the 
railroads made to the Interstate Commerce Commission for blanket relief from 
the provisions of section 4, only insofar as it relates to circuitous railroad routes 
meeting the rates of direct railroad routes; and 

Whereas the Interstate Commerce Commission, after due consideration, is- 
sued a report and order in which it declared its complete agreement with the 
objectives of the application, but found it necessary to deny the relief sought on 
the ground the Commission does not possess the requisite authority; and 

Whereas at the request of the Interstate Commerce Commission there has 
been introduced in the Congress S. 937 and H. R. 2808 which would amend section 
4+ of the Interstate Commerce Act so as to permit the Commission to grant the 
relief sought and to remove the major obstruction to the program of tariff simpli- 
fication being progressed by this association’s special committee on tariff sim- 
plification in conjunction with other cooperating committees: Now, therefore, 
be it 

Resolved, That the executive committee of the National Association of Railroad 
and Utilities Commissioners does hereby announce its support of S. 937 and H. R. 
2808 ; and be it further 

Resolved, That the executive committee authorizes and directs the associa- 
tion’s representatives in the Washington office to advise the appropriate chair- 
man of committees and subcommittees of the House and the Senate that this 
association supports S. 987 and H. R. 2808. 

S. 987 would amend section 4 of the act only insofar as it relates to circuitous 
railroad routes meeting the rates of direct railroad routes. 

The fourth section, as it now stands, covers three types of situations: Ag- 
gregate-of-intermediate rates, long-and-short-haul situations over direct routes, 
and long-and-short-hauld situations over circuitous routes. 

S. 937 would remove only the third type situation from the present application 
of the fourth section. It would not emasculate the fourth section, on the contrary 
it would only amend the section to remove from its coverage those situations 
which are most abstructive and obnoxious to orderly tariff simplification and 
the administrative burdens of the Commission. Further, it does not appear that 
the public interest or the national transportahtion policy would suffer as a 
result of the enactment of S. 937. 

ICC Docket Fourth Section Application No. 28580, Rates and Charges over 
Circuitous Routes in the United States (decided April 26, 1955), involved an 
application for general relief from the provisions of section 4 with respect to 
all rates and charges so as to permit indirect routes to meet, without limita- 
tion of any kind, the rates and charges of the direct routes between the same 
points. In its report the Commission stated the case as follows: 

“Applicants point out that this request for blanket relief from all circuity 
limitations is the result of a study made by a joint committee of railroad 
traffic executives and representatives of the National Industrial Traffic League. 
They are jointly seeking ways and means to simply and improve railroad tariffs. 
It is their consensus that circuity limitations’ are responsible for much tariff com- 
plexity, and they feel that further progress toward tariff simplification will be 
barred unless the wide variety of terms and conditions published to effectuate the 
circuity limitations can be completely removed. They maintain that the necessity 
for publishing lengthy and detailed routing instructions has increased the size 
of the tariffs manyfold, and the time and personnel costs required for extensive 
rate checks have added enormously to the carriers’ operating expenses. Addi- 
tionally, they submit that even where the rates are published without routing 
instructions, the great bulk of the traffic moves over established service routes 
which are usually well within the circuity limitations we generally impose. 
Consequently, as a practical matter, they argue, the circuity limitations affect 
an extremely insignificant portion of all the traffic moving throughout the 
United States and weighing the inconvenience and expense involved to all con- 
cerned are not justified by any commensurate saving of carrier revenue.” 

Despite this practical and meritorious approach to the problem of simplifying 
tariffs and saving of carrier revenue, the Commission found it necessary to deny 
the application stating: 

“* * * we are sympathetic with the struggles of the carriers to simplify their 
tariffs and to better their economic status, and within legal bounds will proceed 
to authorize long-and-short-haul relief without unduly restrictive limitations 
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whenever the facts so warrant. Neither the carriers’ convenience in publishing 
tariffs nor our desire to afford them economic assistance, however, constitutes 
justification for the exercise by us of jurisdiction we do not possess.” 

In short, the commission found itself in the position that if it granted the 
application it would be “repealing provisions of the statute by administrative 
fiat.” S. 937 would remove the statutory barrier which was the sole grounds 
upon which the commission based its denial of the application in FSA No. 
28580. 

Further affirmative reason for favorable consideration of this legislation in- 
volves the burden placed upon the commission in the administration of the 
fourth section as to circuity situations. In the commission’s statement of 
justification of H. R. 6208, 84th Congress, transmitted the chairman of the 
House Committee on Interstate and Foreign Commerce, it was stated : 

“Experience has demonstrated that the public interest is not being served by 
the imposition of the restrictions in question. The history of their administra- 
tion has proven them to be excessively burdensome to all concerned. Together 
they have resulted in disproportionate expenditures of time, labor, and funds by 
both the carriers and the commission in comparison with the relatively small 
benefits derived. Moreover, almost all of the dissatisfaction with section 4, 
whch is expressed periodically by carriers and shippers alike, appears to stem 
from the same burdensome provisions” (Congressional Record, May 12 1955, p. 
A3257). 

The administration of the fourth section for indirect routes is burdensome 
and costly to the commission and the public without compensating benefits in 
the public interest. 

It might be pointed out that the State commissions have much the same 
problem in administering their long-and-short-haul statutes as confronts the 
ICC in administering section 4 (1). The States, in general, have found a satis- 
factory way to deal with it, namely, along the lines proposed in S. 937. 

Thirty-eight of the 48 States have statutes or regulations similar to the 
provisions of section 4 (1) of the Interstate Commerce Act. In one State 
(Indiana) the statute specifically authorizes indirect routes to meet the rates 
of direct routes. In six States (Arizona, Missouri, Montana, Nevada, Tennes- 
see, and Vermont) the long-and-short-haul prohibition is absolute and there is 
no authority to grant relief of any kind. 

The remaining 31 States have all found ways within the limits of their 
statutes or regulations to grant general relief permitting circuitous routes to 
meet the rates of direct routes. 

Quoted below is General Rule No. 6 of the Georgia Public Service Commission, 
which is typical of the general relief granted by the States: 


“ALLOWED TO MEET SHORT LINES RATES 


“Tf between any two points in Georgia there are two or more routes, whether 
composed of the lines of one or more companies, the rate for any service via 
any of such routes between such points may be reduced to correspond with the 
lowest rate for similar service in effect between the said points without, making 
reductions at intermediate points.” » 

Further, to demonstrate how long the States have been dealing realistically 
with the circuity situation, I refer you to Illinois Commerce Commission Docket 
Ex Parte 1139 and to the order therein issued June 26, 1913, in which the 
commission decreed that all Illinois lines— 

“* * * or any one or more of them having the longer line or route between any 
two common points wholly within the State of Illinois, are, and each of them 
is, hereby authorized to continue and to establish for the transportation of 
property between such common points, the rates concurrently carried by the 
shorter line or route without affecting the rate or rates at intemediate points 
on the longer line or route; and each or any of said common carriers having 
such longer line or route between such common points may charge less for 
the transportation of property over such longer line or route than it or they 
may or shall at the same time charge for the transportation of like kind or 
property upon or over such longer line or route to any intermediate point; * * *” 

Subsequently the Illinois Commission on July 7, 1931, reviewed the results of 
its action in Ex parte 1139 found that: 

“Over 18 years have elapsed since this order was issued and during that 
period the blanket authority given the carriers has been fully used and its 
soundness well established.” 
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The commission then proceeded to issue general order No. 125 reaffirming 
its earlier action and making the general relief a part of its permanent regulatory 
structure. 

CONCLUSIONS 


1. The enactment of S, 937 will remove a major barrier in the path of further 
tariff simplifications. 

2. The enactment of S. 937 will result in savings of the carriers’ time, labor, 
and funds. 

8. The enactment of S. 937 will result in savings of commission’s time, labor, 
and funds. 

4. The enactment of S. 937, since it applies only to long-and-short-haul situa- 
tions over circuitous routes, will not affect the competitive situation between 
rail transportation and other forms of transportation. 

5. The public interest and the national transportation policy will not be 
adversely affected or jeopardized. 

Accordingly, the National Association of Railroad and Utilities Commissioners 
urges your favorable consideration of 8. 937, 

The second bill of interest to the association is S. 939, to amend section 22 
of the Interstate Commerce Act. 


Mr. Rosexts. In my statement I have quoted the full resolution, 
which goes into considerable detail, which was adopted by the associa- 
tion. I will not read it at this time. 

Senator Smatuers. We will make that part of the record, though, 
just as though you did read it. 

(The portion of the statement not read follows :) 


The national association in annual convention during 1956 adopted the 
following resolution : 


RESOLUTION IN SUPPORT OF FEDERAL AND STATE REGULATORY JURISDICTION OVER 
RATES CHARGES BY COMMON CARRIERS FOR TRANSPORTATION SERVICES RENDERED 
to AGENCIES OF THE FEDERAL GOVERNMENT 


Whereas there is now before the National Congress H. R. 525 (the so-called 
Hinshaw bill), a bill to repeal section 22 of the Interstate Commerce Act which 
section now, in effect, exempts from Federal regulation rates on transportation 
performed for agencies of the Federal Government; and 

Whereas the provisions of section 22 of the Interstate Commerce Act are made 
applicable to transportation by motor and water carriers and freight forwarders 
by reference in parts 2, 3, and 4 of the Interstate Commerce Act; and 

Whereas the substantial and continuing abuse by agencies of the Federal 
Government of the provisions of this section of the Interstate Commerce Act 
has fostered unfair and destructive competitive practices among common carriers 
in violation of the specific terms, as well as the intent, of the national transporta- 
tion policy ; and 

Whereas it is the general feeling among shipping interests in all industries 
that it is wrong for the freight of the Government to be handled by common 
earrier transportation companies at less than the tariff rates charged other 
shippers under similar conditions ; and 

Whereas the unwarranted lack of Federal control over interstate trans- 
portation rates of common carriers when transporting for agencies of the Federal 
Government has fostered in such agencies an increasing disregard for the 
authority of the State regulatory bodies to such extent that such Government 
agencies are demanding from common carriers secret, sealed competitive bids for 
intrastate transportation in open violation of the rules and regulations of many 
State commissions and the laws of those States; and 

Whereas attempts by the individual States to preserve their rights to regulate 
intrastate transportation provided by common carriers to the Government agen- 
cies have resulted in the supporting or offering to support legal actions seeking 
to defeat State regulatory supervision of such transportation by such carriers; 
and 

Whereas such legal proceedings have already in California and Texas resulted 
in decisions unfavorable to State regulatory authority; and 

Whereas the just and fair State regulation of common carriers providing 
service to the Government agencies, including the military services, could have 
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no bona fide adverse effect on the national defense in peacetime and could and 
would be overridden by proper Federal authority—without protest on the part 
of the States—in time of war or other national emergency ; and 

Whereas unified action of the States appears to be urgently needed to resist 
these unwarranted attempts to evade State authority: Therefore be it 

Resolved, That the National Association of Railroad and Utilities Commis- 
sioners supports the repeal of section 22 of the Interstate Commerce Act (and 
related sections in parts 2, 3, and 4 of such act) as proposed in H. R. 525, pro- 
viding, however, such safeguards, if any, which may be necessary to guard 
against diversion of Government traffic from regulated common carriers to un- 
regulated carriers to the end that the movement of Government traffic under 
secret, unknown, and unpublished rates and charges will be discouraged; and 
be it further 


ResolWwed, That the association strongly opposes the actions of agencies of the 
Federal Government in advocating, promoting, and supporting the evasion of 
State authority under the nebulous and wholly fictional claim of possible poten- 
tial interference with the national defense ; and be it further 

Resolved, That the association intervene in any proceeding before the Supreme 
Court involving the potential loss by a State of its regulatory powers in this field ; 
and be it further 

Resolved, That the attorneys for the association be authorized to appear before 
the proper congressional committees and otherwise to transmit to the Congress 
the intent of this resolution. 

Mr. Roserts. Section 22 of the Interstate Commerce Act permits 
agencies of the Federal Government to obtain transportation for prop- 
erty or persons at free or reduced rates, the rates for which are thereby 
exempt from regulation by the ICC. By reference, the provisions 
of this section are made applicable to parts 2, 3, and 4 of the act, relat- 
ing to motor carriers, water carriers, and freight forwarders. The 
provision is openly preferential on its face and its effect compounded 
when it is remembered that the Federal Government is the largest 
shipper in the country. 

It is the view of our association that the reduced rates provision of 
section 22 should be terminated and that transportation for agencies 
of the Federal Government should be under published tariff rates 
and charges. In other words, the Federal Government and commer- 
cial shippers should comply with the same set of rules. This was most 
tersely and appropriately stated by the late Joseph B. Eastman: 


* * * The Government ought to pay the same rates for carriage of traffic as 
are paid by its own citizens who make up the country. 


As this committee knows, the ICC is authorized under section 13 of 
the act to review intrastate rates fixed by State regulatory commis- 
sions. The ICC has held that where the States are lower than those 
authorized for interstate application, the intrastate traffic does not 
contribute its just share to the revenue requirements of the carriers 
and thus constitutes unjust discrimination. Applying this same 
theory to Government traffic under section 22, we can say that when 
section 22 rates are lower than the tariff rates, the Government is not 
contributing its just share to the revenue requirements of the carriers 
and thus the Government traffic unjustly asada against the 
commercial shipper. The Federal Government should have as great, 
if not greater, interest in preserving and fostering the national trans- 
portation policy as expressed in the Interstate Commerce Act as 
should the commercial shipper. 

Amending the reduced rates provision of section 22 as proposed in 
S. 939 would do simple equity; would subject Government agencies 
and commercial shippers to the same set of rules; and would remove 
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the vehicle responsible for the unfair and destructive competitive 
practices, the tike of which were responsible in large measure for the 
original enactment of the Interstate Commerce Act. Accordingly, 
our association recommends for your favorable consideration the 
reduced rates amendment contained in S. 939. 

The association has taken no position, I might explain, as to the 
finality of contract section of S. 939. 

Senator Smaruers. All right, sir. 

Any questions ? 

Senator Purretnt. No; except I want to thank him for his con- 
sideration in reducing his verbal statement. 

Senator Smaruers. Yes, sir. Thank you very much. 

Mr. Barron. Mr. Chairman, Mr. McDonald could not appear. I 
think Mr. Roberts would like to explain why. 

Mr. Roserts. Mr. Chairman, if I may make a brief statement: 

Mr. Walter McDonald, of the Georgia Public Service Commission, 
was also to appear as a witness for our association to discuss the 
subject of the railroad passenger deficit problem. 

Our association has had a committee for a period of about 7 years 
studying that problem, and they have issued several very compre- 
hensive and detailed reports. 

Mr. McDonald, as chairman of our committee, is very familiar with 
the work and did plan to be here today. One of his fellow members 
of the Georgia commission passed away earlier this wee, and the 
funeral is being held this morning, and it was impossible for him to 
be here. He is planning to come to Washington this evening and 
be here in the morning, if the committee is having hearings tomorrow 
morning. 

Senator Smaruers. Well, we expect to have hearings tomorrow 
morning. So if he wants to come, we will be happy to hear him 
then. 

Mr. Roperts. Fine. Thank you very much. 

Senator Smatuers. All right, sir. 

The committee is going to stand in recess until tomorrow at 
10: 30 a. m. 

(Whereupon, at 12:30 p. m., the subcommittee recessed, to recon- 
vene at 10: 30a. m., Thursday, April 18, 1957.) 
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THURSDAY, APRIL 18, 1957 


Untrep Srates SENATE, 
CoMMITTER ON INTERSTATE AND ForEIGN COMMERCE, 
SUBCOMMITTEE ON SURFACE TRANSPORTATION, 
Washington, D. C. 

The subcommittee met, pursuant to adjournment, at 10:30 a. m., 
Hon. George A. Smathers, presiding. 

Senator Lauscue (presiding). Are there any witnesses from out of 
town that are here as distinguished from those who are regularly 
assigned for work in Washington ? 

(Hands raised.) 

Senator Lauscue. All right. I think we will hear those witnesses 
from out of town so you can get back home for Easter. 

Let us call the first witness. 

Mr. Barton. Mr. Staley. 

Senator Lauscur. Proceed, Mr. Staley. 


STATEMENT OF JOHN R. STALEY, VICE PRESIDENT, THE QUAKER 
OATS CO. 


Mr. Sratey. My name is John R. Staley. Ireside in Chicago where 
I am employed as the vice president for the Quaker Oats Co. Lappear 
here on behalf of the National Industrial Traflic League. 

I have two prepared statements, one on 8. 937 and another on 
S. 939. 

I would like to have my statement on S. 937 in the record, but rather 
than read it I would prefer to talk on it for just a few minutes. 

Senator Lauscue. If you will. The statement will be included in 
the record, but you proceed to talk. 

(The statement of Mr. Staley favoring enactment of S. 937 is as 
follows :) 


My name is John R. Staley. I reside in Chicago, where I am employed as vice 
president of the Quaker Oats Co. I appear here on behalf of the National Indus- 
trial Traffic League as a member of the league’s committee on freight tariff 
simplification. 

The National Industrial Traffic League is an organization of more than 1,600 
shippers, some large, some small, located in every State in the Union, and ship- 
ping every character of traffic that moves by rail and highway and water. Its 
members consist exclusively of shippers or shippers’ organizations. There are 
no carrier members in the league. 

I have had the opportunity to review testimony submitted by Dr. Baker, 
Mr. Rothschild, Commissioner Freas, and Mr. Boyle. Their statements furnish 
background information about section 4 which I shall not repeat. 
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POSITION OF THE LEAGUE 


The league wholeheartedly and emphatically supports the provisions of 8S. 937 
and urges it be passed promptly. 

This bill was introduced at the request of the Interstate Commerce Commis- 
sion; but its origin is traceable directly to the activities of a special National 
Industrial Traffic League committee. I should like to tell you about it. 


HOW IT BEGAN 


After catching our breath following World War II we were confronted with 
an extraordinarily massive and complicated collection of railroad freight 
tariffs from which it was almost impossible to determine rates or routes with any 
degree of speed or accuracy. As each year passed by the condition worsened. 

After much conversation, much delay, and excuses by the carriers, at the 
insistence of the National Industrial Traffic League, in September 1951, the 
railroads finally established a “tariff research group,” consisting of an able 
professional staff, to analyze freight tariff problems and to make corrective 
recommendations. The railroads also organized a revolving administrative 
committee consisting of 9 chief traffic officers from lines in various territories; 
the league appointed a matching committee of 9, likewise affording general 
geographic representation. The two committees worked closely on a basis of 
absolute equality ; they have enjoyed wholehearted cooperation from the Inter- 
state Commerce Commission, as well as State commissions, nationwide. I am a 
member of that joint committee on the shippers’ side. 

The committee has dealt with hundreds of propositions. Results have been 
gratifying, producing tremendous time savings for all tariff users, whether 
railroad or shipper. 

BIG ROAD BLOCK—-THE FOURTH SECTION 


While this joint committee explored every area of potential simplification, 
late in 1953 they came to a realization further substantial freight tariff 
improvement was blocked by requirements and limitations imposed by the 
Interstate Commerce Commission when granting fourth section relief. 


WASTEFUL, FOOLISH ROUTES NOT OBJECTIVE 


This background of the tariff simplification program is given to make abund- 
antly clear the league’s support of S. 937 is not for the purpose of increasing 
the degree of circuity allowed in connection with operation of rates, nor is it 
for the purpose of creating more routes. Neither is it the purpose of this bill 
to repeal or nullify the provisions of section 4. It should be noted, however, 
the league has been on record for years as favoring repeal of the long-and-short- 
haul provision. 

The league, in supporting 8S. 937, recommends no change in the substance of 
the Commission's administration of section 4. It seeks only a change in the 
form of administration which will rid tariffs of unnecessary complexities and 
permit the fulfillment of a universal desire for simplified tariff publications. 
A change in the administration of section 4, which will make possible the 
elimination of the worst of the remaining tariff complexities, is hardly a 
controversial subject. It is in this spirit we approach and support S. 937. 

In this entire discussion, and in what I may have to say hereafter, there is no 
thought of criticism of the Interstate Commerce Commission or its staff, and 
we intend to cast no reflections on their qualifications, experience, or performance 
of the difficult and complex task of detailed administration under the existing 
statute. 

WHAT IS THE PROBLEM ? 


The joint committee in their program to simplify freight tariffs have operated 
from two bases, uniformity and brevity. These make the major contributions to 
the end results of clarity and certainty. 

The cireuity limitations and other restrictions currently imposed in granting 
fourth-section relief are in many respects at war with these two basic elements 
of simplification and they strongly tend to defeat clarity and certainty in rate 
schedules. Freight tariffs are many times more voluminous than is really 
necessary simply because orders prescribing fourth-section relief have made it 
compulsory to establish singly or in combination specific routes, various and 
sundry circuity tables, or formulas for determining authorized maximum dis- 
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tances, purely arbitrary and artificial limitations, and numerous other potpourri. 

The publication of specific routes or routing formulas in a tariff contributes 
more to the volume problem than any other type of publication required by the 
fourth section. 

It would be easy to give you examples of horrible things resulting from compli- 
cated fourth-section orders. Mr. Boyle gave you some examples, and, as he said, 
he could give you hundreds more. I do not want to burden this record but those 
examples he gave you are common and typical, and the damage they do to us 
and the costs they impose on the carriers and shippers in the wearisome compila- 
tion and later use of these tariffs is real. As Mr. Boyle told you, the Commission 
employs numerous tricks and devices in circumscribing relief for circuitous 
routes; there is no real uniformity in these hundreds of orders. But once the 
relief is granted with these gobbbledygook restrictions there is placed on the 
railroad company and its patrons the burden of determining in some manner what 
routes can be used and what routes can’t. The railroads have resorted to some 
fantastically complicated publications to make technical obeisance to these com- 
plicated orders, and that is what we are complaining about. 


A BIGGER JOB THAN YOU THINK 





You might think it easy to find out what routes you could use between two 
points, but few people realize the magnitude and complex nature of the railroad 
system in the United States. Recently we had occasion to look at available 
and authorized routes on class rates between two stations: Dallas, Tex., and 
Detroit, Mich. There are 4,717,664 authorized routes between these two towns. 
Between the thousands of other stations in Texas and Michigan the total avail- 
able roates will rise into billions. It is quite a job to determine which of these 
routes can be used and which are prohibited under any given fourth-section order. 











NOT SEEKING WIDER ROUTING 





It is almost unheard of for a shipper to ask for the opening of numerous 
additional routes. 

Shippers, other than the United States Government, are not looking for waste- 
ful routes. On the contrary, they want freight handled over direct, efficient, and 
fast-moving routes. We want to get merchandise to our customers, not just 
give it a joyride. We would have been indifferent to these routing restrictions 
except for the fact that in the last few years it has become almost an intolerable 
burden to use tariffs which are like Chinese puzzles as the result of Rube Gold- 
berg routing limitations. 

In discussion of this legislation, we have been asked: ‘““‘Why do you need more 
routes than you now have? You have hundreds of them; you said yourself you 
had millions.” It isn’t that we want more routes; we want fewer pages in the 
tariffs. The imposition of restrictive routings is no hardship on us if we could 
have it without all of this complex tariff publication ; but you cannot pick up a 
freight tariff as you can a telephone directory and get a number out of it and 
know that that’s the rate and have it automatically routed for you. 
























EXCESSIVE DELAYS IN SECURING RATE ADJUSTMENTS 


While our group first ran headlong into the problem of fourth section 
relief on circuitous routes because of tariff complexities, we have come also face 
to face with another disquieting circumstance, and that is the matter of excessive 
delays in securing the publication of rates because of the complicated require- 
ments carriers are required to meet to obtain fourth section relief for circuit« us 
routes. 

Mr. Boyle gave you some idea of this when he said there were 69 files of ap- 
proved rates in his office currently awaiting preparation of petition for fourth 
section relief. Some of them required perhaps a minimum of a week and others 
as much as a year to collect the data which the Commission requires to be shown 
in a petition for relief. Rather interestingly, last July we made inquiry of the 
several carrier associations in the East, North, South, and West. On the 18th 
of July we found a total of 783 approved rate proposals, involving anywhere from 
a handful of rates to thousands of rates constituting territorialwide adjustments 
on heavy-moving commodities, publication of which was being held up awaiting 
preparation of complicated fourth section applications. 

Mr. Boyle told you the publication of approved reductions is delayed an aver- 
age of 126.85 calendar days. Assuming this condition is representative, and we 
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believe it is, this means there were 783 approved rate adjustments being uncon- 
scionably delayed because of the burdensome requirements incident to the prepa- 
ration of fourth section applications. The cost to the shippers of this country, 
who are delayed in meeting competitive commercial conditions, is indeed stag- 
gering. I would hesitate to put a dollar value on it, but to say it costs us millions 
of dollars in excessive freight charges, or worse, loss of business, is an under- 
statement. 

The committee should understand that the normal operation of adjusting rates 
does not involve litigation before the Interstate Commerce Commission. In most 
cases when an inequitable or unlawful condition is found the shipper calls it to 
the attention of interested carriers and, generally, they set about voluntarily to 
publish whatever changes in rates are necessary to remove the unlawfulness or 
unfairness in the existing structure. 

When publications of this kind are delayed for months just awaiting prepa- 
ration of fourth section applications it is manifest the present law operates to 
perpetuate unlawfulness. 

THE AWAKENING 


At the insistence of the National Industrial Traffic League the carriers appealed 
to the Commission for general relief for circuitous routes. As the Commission 
has told you in sponsoring this bill, they are in complete sympathy with objec- 
tives of the National Industrial Traffic League. They said they do not believe 
they have the requisite authority to do what the league wants, but they have 
told you the application of the long-and-short-haul rule to circuitous routes not 
only is of no value to the public, but is a burdensome and wasteful requirement. 
it is an expensive and frustrating nuisance. 

I shall not attempt to repeat or paraphrase what the Commission and others 
have said. I do emphasize that this bill is here before you because of the 
activities of the National Industrial Traffic League, and it has the support 
of an overwhelming majority of the shippers of the country, large and small. 

There is hardly any legislative relief Congress could give which would be of 
more instant benefit and which will in a short time afford more real economies to 
the carriers and to their patrons than the approval of this legislation. We 
earnestly ask your favorable consideration. 

Thank you. 

Mr. Sratey. Thank you, sir. 

Shortly after World War IT was concluded the shippers of the 
country found themselves confronted with enormously complicated 
freight service. Literally speaking, some of these tariffs had grown 
to the point it would take a wheelbarrow to bring them in. We took 
after the carriers to see if they wouldn’t untangle these tariffs. They 
dragged their feet for quite some time. But, finally, in 1951, at the 
insistence of the league, the carriers organized a tariff research group, 
with a staff of experts, to determine what could be done about these 
tariffs. At the same time the railroads had a revolving committee of 
nine top traffic officers, and the NIT League had a similar matching 
committee, and between them they undertook the job of straighten- 
ing out these tariffs. They achieved a considerable measure of success. 

But after a year or two it became evident that one of the principal 
causes of these complicated tariffs was the manner of compliance with 
fourth section orders of the Interstate Commerce Commission relat- 
ing to circuitous routes and rates. The Commission prescribed limi- 
tations based on distances or earnings per ton-mile or per car-mile, 
or they resorted to other methods of circumscribing the circuity. 

Now, when it is realized that we have a very complicated network 
of railroads—for example, between Dallas, Tex., and Detroit, Mich., 
there are over 7,400,000 authorized published routes on class rate 
traffic. 

Now, to determine—when you receive an order of the Commission 
for the circuity limitation, as to what route you can use and what 
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route you can’t use, it is quite a task. We didn’t see that any good 

was accomplished by having these routes checked out and put in the 
tariffs, and a lot of complicated publications. We asked the carriers 
to go to the Interstate Commerce Commission and seek wide open 
relief. And they did. The Commission listened to the carriers, and to 
our representations, and we did a pretty good job of selling them. 
They said they agreed with us that these circuity limitations served 
no useful purpose, that they were expensive to the carriers, and 
caused us a lot of trouble, and it was just no good. 

However, they said they didn’t have author ity to give us the kind of 
relief we wanted. So they had this bill introduced that you have 
before you, S. 937. 

I am not going to try to tell you what the Commission has already 
told you, but they have given you a pretty full story as to why this 
relief ought to be granted. 

Now, the members of the NIT League are wholeheartedly in favor 
of this bill. It is the direct outgrowth of activity of the league. We 
hope that the Congress will act on it. 

iii ator Lauscur. That is, you favor the adoption of this Senate 
bill 937 ? 

Mr. Starry. Yes, sir. 

Now, there is one more pomt I want to make, and then I am 
through with this subject. 

In addition to finding our tariffs complicated, we ran into a point 
where it was costing us a lot of money because of delays in getting 
freight rates fixed. A fourth section application is not a simple thing 
to prepare. Some of them can be prepared in a few days, or a week, 
and sometimes it takes a year to accumulate the data that the Com- 
mission requires to be submitted in connection with a fourth section 
application. 

Now, Mr. Boyle, chairman of the Southern Freight Association—— 

Senator Lauscue. Just a minute. 

Senator Purtell, this is Mr. John R. Staley, vice president of the 
Quaker Oats Co., and he is now testifying in favor of the adoption 
of Senate bill 937, which deals with the circuitous route problem. 

Senator Purrenn. Thank you very much, Senator. We have too 
many meetings at the same time. I thought I would get through 
with one before 10:30, but I didn’t. I was at a committee meeting, 
and I apologize for being late. 

Mr. Sratey. Now, to bri ing this thing to a point in a hurry: We had 
an instance where after some negotiations we had freight rates on 
some of our products from Joplin, Mo., into southern territor y ap- 
proved. But it took us 7 months before we got the rates because it 
took that long to compile and prepare the information needed to sup- 
port a fourth section application. 

Mr. Boyle, who is chairman of the Southern Freight Association, 
is here, and in some testimony before a House committee a few days 
ago he said that at that time he had 69 files on approved rates awaiting 
the preparation of a fourth section application, some of which he said 
would take a week and some a year. 

He also said that there was an average delay of 126 days between 
the approval of a rate and its publication, because of this burdensome 
fourth section problem. 
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Now, last July I made a telephone canvass, and I found in the 
offices of the various associations 783 files of approved rates which 
could not be published until they could compile the data for these 
fourth section applications. 

It certainly costs the shippers of the country a terrific amount of 
money when they are delayed an average of 4 months in getting re- 
duced rates established. I know in our case we paid excessive freight 
charges of almost $100 a car on several hundred cars of freight await- 
ing the publication of the rates I mentioned a little while ago. 

So we think that is another reason why this bill should be passed. 
It will help the shippers of the country get their reduced rates more 
quickly. 

That is all I have to say on S. 937. 

Senator Lauscue. Any questions? 

Senator Purretu. No, I have none. 

Mr. Srarry. I have another statement on S. 939. I speak again on 
behalf of the National Industrial Traffic League, as the chairman of a 
special committee to deal with this subject. 

The league, by an overwhelming majority, supports the provisions 
of S. 939. 

Other witnesses are giving you the history and background of sec- 
tion 22, and I will not burden the record with repetitious evidence. 

The bill is divided into two parts and I have some comments to make 
about both. The first part proposes to repeal the authority for car- 
riers to make voluntary reductions for the United States, State or 
municipal governments, except in times of war and national emer- 
gency. 

We see no reason for this exception. We believe the Interstate 
Commerce Commission is clothed with ample power to prescribe or 
adjust rates to meet any emergency, retroactively if necessary. We 
can conceive of no reason for preferential rates for State or municipal 
governments under any circumstances, nor for civilian branches of 
the Federal Government, even during wartime. Hence, I consider 
the exception superfluous. 

If the provision for such preferential rates is removed from the 
act, it would seem the second part, providing for the finality of con- 
tracts, is superfluous. 

Mr. Chairman, I would not like to read all of this, but speak to 
some points of it. 

Senator Lauscue. Will you proceed. 

Mr. Sratey. Now, I feel I can speak with some authority on sec- 
tion 22. I have had about 38 or 39 years of experience in traffic and 
transportation matters. I worked for a number of carrier associations 
for several years. I was employed by the Missouri Pacific Railroad 
for nearly 20 years. I held every official position in the traffic depart- 
ment of that railroad from 1930 to 1946, from assistant general freight 
agent to general freight traffic manager. I was responsible for the 
adjustment and negotiations of rates, including section 22 rates. I 
was responsible for the solicitation of freight, including Government 
freight. I spent a great deal of time in Washington and other places 
doing just that. 

In 1946 I went to the Quaker Oats Co., and I have been a vice presi- 
dent of that company a little more than 10 years. So I have had the 
shipper’s side. 
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In addition, in 1954 and in 1955 I was the acting director of the 
so-called Hoover Commission’s Task Force on Transportation. I 
spent a great deal of my time here in Washington and in other places 
investigating the handling of Government traffic matters. 

This subject of section “22 rates was a very important one in those 
investigations. And I can tell you, to put it snitdly, the things that 
I found in Washington and other places to me were shocking, in the 
matter of abuses of section 22. 

Senator Purret.. As an example? 

Mr. Sratey. Sir? 

Senator Purre.n. As an example? 

Mr. Stratey. Well, I can recall an instance—Mr. Shepherd, I think, 

spoke to you the other day about a rate on aluminum. The Interstate 

Commerce Commission in a formal decision said that the minimum 
rate from Texas to Davenport, Iowa, should be $13.67 a ton, but by 
using the methods that Mr. Shepherd described to you it ended up 
with the Government having a rate of $3.17 a ton lower than the 
minimum lawful rate, which the Commission said the carriers could 
have. 

Now 

Senator Purrety. In other words, $10 a ton? 

Mr. Sratey. $10.50. 

Now, I can give you another instance of the sort of thing that I 
think is shocking. We looked at the freight rates on cobalt from 
Niagara Falls to western Massachusetts. The commodity is worth 
more than $5,000 a ton. But in a period of 11 months, there were 
8 reductions in that rate. First, the reduction via truck, and then 
by railroad, and then a truck and then a railroad. And it ended up, 
after 11 months, with the rate on this high-priced commodity lower 
than the Commission-prescribed rate on common black iron. And I 
think that is an abuse. 

I can give you another illustration. Now, under current conditions 
our company exports a considerable quantity of our product, food- 
stuffs, mostly through the gulf, but some through the East. On 
export freight we have 7 days of free time at the ports, and after that 
we pay storage or demurrage. 

But the railroads at the North Atlantic ports have given the Gov- 
ernment 30 days’ free time on foodstuffs that they are exporting. 

Senator Purreiy. Is that because they do get some days, anyway, 
or is it spec ifically applicable to foodstuffs only ! ¢ 

Mr. Srarxy. It is a section 22 quotation on foodstuffs only. 

Senator Purretn. Yes. 

Mr. Sratey. Now, we are here with a costly yardage and conges- 
tion. The railroads are down before the Commission trying to impose 
higher demurrage and restrict the rules, and yet they turn around and 
give the Government 30 days’ free storage. 

Senator Purrett. On this demurrage situation, do you know, are 
they using that to a considerable extent, that 30 days? 

Mr. Sratey. I don’t know. 

Senator Purrett. Would you know ? 

Mr. Starry. I don’t know definitely, but I do know this: That the 
New York Central only recently established that additional 30 days’ 
free time at Boston. There must have been some business moving 
or they wouldn’t have done it. 
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Senator Purreit. I was interested more in whether or not the 30 
days, or what portion of it, is taken as demurrage-free time. : 

Ma Sratey. Well, we wouldn’t know about the Government’s busi- 
ness. 

Senator Purrert. Well, the railroads would. I was just wonder- 
ing how much did actually tie up in the way of equipment over the 
normal maximum of 7 days. 

Mr. Sratey. I think a railroad man ought to answer that. 

Senator Purrett. I think it is an important point. 

Mr. Starry. Yes, sir. 

Senator Purreii. Because we are faced at times with the question 
of shortage of boxcars and shortage of equipment. 

Mr. Sratey. That is right. 

Senator Purtett. Now, if this is an abuse that is being practiced, 
and you are tying up equipment 30 days because you may, whereas if 
you were limited to 7 days, after which you paid a demurrage charge, 
it might have a very good impact on the availability of equipment. 
That is what I was trying to find out. 

Mr. Sratry. Well, the point is that my company paid thousands of 
dollars in storage charges at the ports, and most of my stuff will move 
out, well, within 30 days, but the Government gets free storage. 

Now, to the extent to which they are exporting, I think perhaps 
you might ask the railroad witnesses who follow me. 

Senator Purret. Yes. There are some items, of course, that you 
could understand—the availability of bottoms 

Mr. Srarey. Yes. 

Senator Purteti. Bottoms are not always available of the types that 
must be used for certain types of export. You are applying this now 
to foodstuffs ? 

Mr. Starry. Foodstuffs. 

Senator Purre... Shipped by the Government agencies ? 

Mr. Starry. It is restricted foodstuffs. 

Senator Purreiy. Yes. 

Mr. Sratry. The reason we pay storage is because our ships don’t 
come in on time, or our papers don’t clear. 

Senator Purret.. I know that. 

Mr. Statey. Sure. 

Senator Purrert. Another reason, of course, is to make sure you 
get them out in time so the equipment will be available for other uses. 

Mr. Sratey. That is right. 

Senator Purrett. So the demurrage charge is an incentive to get 
them unloaded. I am trying to find out whether or not—since there 
is no incentive for an additional 23 days, whether or not that is used 
or abused. But apparently you haven’t that information. 

Mr. Starry. No. 

Senator Purrery. All right. 

Mr. Sratey. There have been a lot of objections expressed by Gov- 
ernment witnesses to the cancellation of section 22 privileges. I don’t 
question or impugn their good faith, but it seems to me a lot of things 
have been exaggerated. 

For example, the size of the Government’s business. In 1954 the 
Army shipped 348,000 carloads of freight and General Motors shipped 
615,000 cars of freight. So the size of the Government’s business— 
I think it is exaggerated. 
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Senator Purrei.. Well, now, that wasn’t restricted, of course, to 
just the rail carriers. You know that. You are talking now, aren’t 
you, about General Motors’ shipments on railroads? 

Mr. Stratey. Well 

Senator Purretz. Railroad cars? 

Mr. Statey. They had an equal amount of tonnage by truck. 

Senator Purrety. All right. 

Mr. Sratey. Yes, sir. 

Senator Purrett. Now, you have the waterways. 

Mr. Statey. I don’t know what the waterway res are. 

One other thing: The Government people talked about the enor- 
mous complexity of their business. 

Senator Lauscue. Would you be in a position, and are you desirous 
of doing so, to tell what the quantity of. your shipping cost is? 

Mr. Sratey. By cars or dollars? 

Senator Lauscur. Whichever you want to give; or both, if you 
want to. 

Mr. Srauey. Well, our tonnage runs between 150,000 and 200,000 
carloads. And about 10 percent of that amount goes by highway, 
which would be in addition to that other tonnage. 

Senator Lauscue. 150,000 to 200,000, you say ? 

Mr. Starry. Yes, sir. It will vary from time to time. It is grad- 
ually growing. Weare not getting smaller. 

Senator Lauscur. What did you calculate the Defense Depart- 
ment’s to be, 300 ? 

Mr. Starry. They had an exhibit they gave to us showing 348,000 
cars, and General Motors 615,000 during the same period. I think 
there are a lot of shippers who have passed the 348,000-car mark. 

Senator Purrett. When you speak of cars, you are speaking to 
carloads, equivalent to carloads, or regarding how they are trans- 
ported ? 

Mr. Sratry. I am talking about carload shipments as such as dis- 
tinguished from less than carloads. 

Senator Purreti. Rail carload shipments? 

Mr. Starry. Yes, sir. 

Senator Purtrety. That is what I thought. 

Senator Lauscur. Proceed. 

Mr. Sratry. Maybe this is an aside, but when we looked at the 
figures for the Navy, when I was on this Hoover job, I think our 
tonnage ran forty-odd percent greater than that of the Navy, and 
the Navy had 1,910 people in its employ assigned to traffic work, and 
we had less than 75. And that is a matter of record in the Hoover 
report. 

Now, I started to say the Government talks about the complexity of 
its business, and they refer to a catalog of 214 million items and it 
sounded impressive until I looked at the catalog. I found 20,259 
different sizes of nuts and bolts. Each one is an item. And they had 
13,055 items of screws, and so on. 

This complexity and diversity is grossly exaggerated. The Govern- 
ment traffic is no different from anybody else’s, broadly speaking. 

Senator Purrety. Well, its application to traffic rates—of course, I 
can understand. On the other hand, I think you will agree with me 
they do have to have these classifications because on these replacement 
parts, and so forth, they identify them by number. 
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Mr. Srarey. Yes, sir; I am familiar with that. 
Senator Purret.. Sure. 
Mr. Sratey. But you could take a half a million of them and they 
are all hardware. 

Senator Purre.y. I agree with you. Talking about rate classifica- 
tion is a different thing. I agree with you. 

Mr. Srauey. Yes. 

Senator Purre.y. Sure. 

Mr. Sratry. Now, our league’s opposition to section 22 provisions, 
among other things, is based on the idea that all shippers should pay 
common carriers the same rate, on the same kind of traffic. We don’t 
think that the Government, whether it is a big shipper or a little 
shipper, is entitled to any preferential treatment as against a com- 
mercial shipper. 

We also believe that there should be orderly procedures for the 
establishment of rates. 

Now, in the case of a commercial shipper who makes a proposition 
to the carrier, it is put on the public docket, and it is advertised, and 
everybody knows all about it. But these Government rates are nego- 
tiated in secret, and we never know what they are. 

Senator Purreti. May I ask a question, Mr. Chairman ? 

Senator Lauscue. Yes. 

Senator Purret.. I have been doing it without asking your permis- 
sion, of course. 

Senator Lauscue. That is all right. Go ahead. Let us proceed. 

Senator Purrei.. Is it your conclusion, aside from equity and 
fairness, do you believe—don’t let me put words in your mouth: What 
is your opinion? That these low rates that the Government is being 
given impose higher rates on the other commercial shippers ? 

Mr. Srarey. I certainly do think so. When we have these enormous 
tonnages of metals, for example, moving at subnormal rates. And we 
had a witness here the other day who said it would cost him $128 
million. 

Senator Purreiy. Yes. 

Mr. Srarey. If that is correct, just for one department—— 

Senator Purreiy. Yes. 

Mr. Srauey. If that giveaway of $128 million—the railroads have 
to get $2 for one, after paying taxes, in order to offset that giveaway. 
I believe that we wouldn’t have some of these recent increases in 
freight rates if the Government paid its fair share of the freight bill. 

Now, I am going to let my prepared statement speak for itself, but 
I do want to get back toward the end of it and emphasize one partic- 
ular thing. Tam going to read from page 8. 


























OBJECTIONS OF THE 





LEAGUE TO PRESENT LAW 





The objections of the National Industrial Traffic League to the 
existing provisions of section 22 rest on many and varied grounds. 

Others have told the history of this section and that the or iginal in- 
tention to it was to let non-land-grant routes meet the reduced rates 
available under land-grant agreements. The act repealing the land- 
grant provisions became effective October 1, 1946, and stated the Gov- 
ernment should pay “the full applicable commercial rates.” 
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THE BIRTH OF ABUSE 


Following repeal of the land-grant law, certain people in the Gov- 
ernment pounced upon the wide open provisions of section 22 which 
peviitted them to bargain with carriers under peculiar circumstances 
and to secure for the Government special privileges and reduced rates 
thereby nullifying the stated intent of the land-grant repeal. These 
special rates are not subject to any of the normal standards of reason- 
mee or prohibitions of discrimination or preference, such as must 
be observed in connection with rates used by the ordinary shippers of 
the country. It has been repeatedly averred in public hearings, and I 
have had personal attention called to many of these situations, some 
in Government service deliberately invite one form of transportation 
ro bid against another form of transportation for a special allotment 
of Government tonnage, or they ask for a reduced rate with none of 
the normal standards of justification being advanced ; in effect, simply 
saying, “here is a piece of tonnage we are going to move; what kind 
of a reduced rate will you give me?” 

The accepted standards or principles under which carriers should be 
apnvodbhed in seeking readjustments in rates have been abandoned 
in favor of the auction block. 

The insidious thing about this business of cutthroat ratemaking 
is that it is not necessary to publicize the negotiations or publicly file 
the rates; no one need know anything about them. One important 
agency makes a practice of keeping these private quotations secret 
until after the traffic is routed. 


CARRIERS NOT BLAMELESS 


All of the ‘criticism for these unwholesome practices should not be 
placed on the shoulders of the Government’s representatives. Many 
carriers learn of anticipated movements, approach representatives of 
Government agencies, and privately, secretly, in the dark of the moon, 
offer secret reduced rates to secure specific movements. In hearings 
before the Interstate Commerce Commission, and in the files of the 
so-called Hoover Commission—I was a member of its Task Force on 
Transportation—there is evidence of this type of chiseling on the part 
of one carrier against another, as well as on the part of certain Gov- 
ernment agencies holding out special inducements in the form of 
additional traffic if one carrier will cut another’s throat. 

To the credit of the Department of Defense, and I-think this is 
true of some other agencies, efforts have been made to curb this un- 
scrupulous bidding for traffic without consideration for the normal 
standards of ratemaking. 


CIVILIAN AGENCIES NOT ENTITLED TO PREFERENCE 


We can’t argue that in time of war the Department of Defense may 
not need some help. I have already told you we believe the Commis- 
sion has ample authority to permit the instant and, if necessary, re- 
troactive establishment of rates. But it is hard for us ordinary ship- 
pers to understand why the United States Government should not set 
an example of fair play and live up to the ideals and principles which 
have motivated regulation of transportation and not ask for a special 
or secret rate for a civilian agency. But they do. 
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We can’t tell you all of the improper things that have been done be- 
cause so many of them have been done secretly and are not a matter 
of public information; but knowledge of enough of them leaks out 
so that members of our league burn with indignation whenever the 
subject of secret Government rate comes up. 

ome Government representatives say, “We don’t make the rates; 
they are voluntarily given us by the carriers. Besides, where are any 
rates that are too low?” 

We can’t know all of the secret rates that are too low, but we know 
some. For example, in 1954, in I. & S. Docket 6204, the Interstate 
Commerce Commission said the minimum rate by rail on aluminum 
ingots from Texas to Davenport, Iowa, should be $13.67 a ton. 
Through a series of secret dealings and “judicious” use of tonnage, 
General Services Administration obtained a section 22 rate, which is 
$3.17 a ton lower than the rate the Commission said is the minimum 
lawful rate. 

My company exports foodstuffs in some quantities, chiefly through 
the gulf, but also through eastern ports. On our products, which 
frequently must be stored in carriers’ facilities at the ports awaiting 
ship departures, we have 7 days of free storage, and last year we 
pr thousands and thousands of dollars for storage on merchandise 

eld beyond the 7 days’ free time. But the rail carriers at the North 
Atlantic ports have given to the Government 30 days’ free storage 
on foodstuffs. Carriers complain of congestion, car shortages, delays, 
and yet they give 30 days’ free time to the Government, perhaps be- 
cause, they say, it is the biggest shipper in the world. 


GOVERNMENT OBJECTIONS TO REPEAL OF SECTION 22 


Several Government agencies have registered objections to the mod- 
ification of section 22. Without speaking disrespectfully of any of 
these objections, because I am sure that in many instances they rep- 
resent the considered views of men whom I know to be honest and sin- 
cere, we believe they are replete with representations which are inac- 
curate, or only half truthful. They disregard what we conceive to 
be a basic sound transportation policy; namely, that all shippers 
should have equal treatment. from common carriers. 


GOVERNMENT EXAGGERATES ITS IMPORTANCE AND COMPLEXITY 


One objection is predicated on the argument that Government op- 
erations are not comparable with those of commercial concerns be- 
cause of their farflung interests and large volume of traffic. This is 
erossly exaggerated. It is true the Government is a shipper of freight, 
but it is far from being as important as some people would like you 
to think. For example, during fiscal 1954 the Army shipped 348,000 
carloads of freight, and this was during a period of great activity 
owing to the Korean situation. During the same period General Mo- 
tors Corp. shipped 615,000 carloads of freight and an equal amount 
of tonnage over the highway. Other large corporations were well past 
the 348,000-car mark. 

One of the excuses frequently advanced is the large number of 
items which the Government ships. Reference is made to 2.5 million 
items. This sounds impressive until one begins to examine what is 
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meant by an item. For example, in the huge catalog of 2.5 million 
items shipped by one of the departments we find such things as 20,259 
different sizes of nuts and bolts. Each of them is an item, but they 
are still just nuts and bolts. They have 13,055 items of screws, 940 
gaskets, and 14,950 types of stencil paper. This claim of immense 
variety and conglomeratiton of Government traffic should not be taken 
seriously. 

ORDERLY PROCEDURE FOR ALL 


Another objection is that carriers’ associations are slow in handling 
rate adjustments. This is true and it is a good thing. Rate pro- 
posals, which may have far-reaching effects upon other people, are 
given wide publicity and careful consideration by the carriers. Ship- 
pers have a right to know of proposed changes in rates which other 
shippers desire. But these secret section 22 handouts to the Gov- 
ernment are not advertised on the public docket. 

At this point I should like to quote from a spokesman for the De- 
partment of Defense. He said: 

I am against preferential rates for the Government, rate chiseling, secret rates, 
higher rates to the commercial shipper because of lower rates to the Government, 
destructive rate wars between carriers and modes of transportation, the playing 
of one mode of transportation off against another, and the necessity for bidding 
on Government traffic. 

He then goes on a little further and says, “But,” and there follows a 
string of exceptions, all of which add up to the fact that the Depart- 
ment of Defense wants to keep on doing what it is now doing. They 
don’t want the ICC to be permitted to suspend their rates; they don’t 
want the long-and-short-haul provisions to apply to their rates. They 
don’t want to submit them to public inspection by placing them on the 
public dockets of the carrier associations where other shippers’ rate 
proposals are reported for open discussion. They are against all 
kinds of sin, except they want to keep on doing what they are now 
doing. 

WILL REPEAL RAISE GOVERNMENT FREIGHT BILL? 


Still another object is that repeal of section 22 will increase the 
freight bill of the Government. Also it is said by some defenders of 
section 22 that traffic moving under section 22 rates on the average pays 
higher rates than traffic moving on commercial rates. These state- 
ments are mutually exclusive. If it is going to cost the Government 
more money to pay commercial rates, and yet when it is claimed Gov- 
ernment pays higher rates under section 22 than commercial shippers, 
ape : something wrong with these two statements. They both can’t 
e right. 

At the last session of Congress a bill similar to this, H. R. 525, was 
up for consideration in the House, and a representative of the Depart- 
ment of Defense then made the statement that if section 22 were 
repealed it would cost the military departments approximately $200 
million for freight and $15 million for passengers. 

The same witness has since testified that 11.4 percent of his business, 
other than munitions, moved under section 22 rates, and including 
ammunition and explosives, 36.3 percent moved under Government 
rates. His total Government freight bill in fiscal 1955 was $537 mil- 
lion, and he said the section 22 concessions on freight aggregated $128 
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million. It is apparent there have been some extremely low rates 
established. 

The facts are that no agency of the Government has given the 
Congress any concrete information as to the percentage of its business 
tonnagewise or revenuewise which has the benefit of section 22 rates; 
nor any separation of such figures as between rail, highway, and barge 
movement. 

That it is substantial we have no doubt, and we attribute these 
secret rebates to the Government to account, in part, for the increases 
in freight rates which the carriers are now attempting to impose on the 
rest of us shippers. 


MISREPRESENTATIONS ABOUT SPONSORSHIP 


During the last session of Congress when H. R. 525, having been 
fayorably reported by the House Interstate and Foreign Commerce 
Committee, was under consideration by the House Rules Committee, 
one Representative circulated a statement that the bill to repeal section 
22 was supported by large railroad interests, that it was a raid on the 
Treasury, and that the total cost would run in the neighborhood of 
$114 billion per year. 

On the contrary, H. R. 525 was bitterly opposed by the railroads of 
the country. It is‘the commercial shippers of the country who are 
pushing for the repeal of this malignant piece of favoritism. It was 
stated this bill is a raid on the taxpayers; it is the taxpayers who are 
m rebellion and want the Government departments made subject to 
the same ethical standards as others. 


WAR AND NATIONAL EMERGENCY 


While I am not a lawyer and don’t know whether we are still at war 
with anybody, I was informed the Truman Declaration of National 
Emergency in 1950, growing out of the Korean difficulties, has never 
been rescinded. If this is correct, if this bill is passed, as presently 
worded, this rate chiseling could still continue. 

This raises an interesting question whether the existence of a state of 
emergency gives the Commodity Credit Corporation the right to re- 
celve secret and highly preferential rate concessions on grain to put 
commercial grain = faecbn out of business and whether it gives other 
nonmilitary agencies the right to chisel. 


MILITARY ASSERTS ITS TRAFFIC NOT SUBJECT TO REGULATION 


tecognizing the prolific abuses in handling military freight on intra- 
state traffic, the State of California amended its Government-rate 
statute to require that all special rates or any rate lower than a commer- 
cial rate to be established for a Government agency must first have the 
approval of the Public Utilities Commission of California. The De- 
partment of Defense succeeded in having this amendment enjoined 
and as a result of these representatives, which to an experienced traftic 
man were extremely questionable, persuaded a special 3-judge court to 
issue a permanent injunction which has now been appealed to and is to 
be considered by the United States Supreme Court. 
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Among the findings of fact and conclusions of law prepared by the 
Department of Defense, in collaboration with the Department. of 
Justice, is that— 

When the ICC Act was enacted in 1887 providing for the publication of uniform 
tariffs, section 22 provided that the general provisions of the act for the publica- 
tion of uniform tariffs did not apply to shipments for the United States. 

An officer from the Department of Defense made the argument that 
section 22 principles applied to intrastate as well as interstate rates, and 
if they were canceled and DOD were required to negotiate rates 
through ordinary channels they “could not win a war.” It seems very 
peculiar that a department which is now spending about $40 billion 
a year would balk at a paltry $128 million added freight costs. 

They also persuaded the Federal judges to sign a conclusion of law 

that— 
By section 22 of the ICC Act, the Armed Services Procurement Act, and the Fed- 
eral Property Administrative Services Act, Congress has expressed a general pol- 
icy that the procurement of transportation services for the shipment of Govern- 
ment property by contract and special arrangements is not subject to regulation of 
Commissions and other bodies vested with the power of regulating the rates for 
the transportation of property generally. 

We believe these statements are not true. We do not see in section 
22 of the language which will support these and many other represen- 
tations made by the Department of Defense in the ( ‘alifornia proceed- 
ings. In the California case they have declared their traffic, whether 
interstate or intrastate, in subject to no law or regulation, and while 
they have elsewhere decried secret rates and the necessity for bidding 
on Government rates, they have here revealed their true position, which 

is that the military is above and beyond any civilian control. 

We don’t believe it is the intention of Congress that either the mili- 
tary or civilian agencies are beyond the reach of the law of the land. 

Gentlemen, the league is overwhelmingly in support of this bill. 
Its members see red when they talk on this subject. And we ask that 
you do approve it. 

The traflic of the United States Government, whether because of the 
activities of some representatives of the Government, or the activities 
of ener rate cutters, is being handled in a manner which if em- 
ployed by me as a commercial shipper would land me in jail. 

Members of the league and, I am sure, the overwhelming majority 
of all the shippers of the countr y who live by the book, should not be 
penalized by having to pay increases to offset revenue losses resulting 
from unfair low rates given to the Government. It is the sincere hope 
of the league’s members that S. 939 will be brought up and promptly 
approved a at this session of Congress. Thank you. 

Senator Lauscue. All right, “Mr. Staley ; thanks very much. 

Senator Purrens. Thank you. 

Senator Lauscue. Mr. Walter McDonald. Mr. MeDonald, very 
glad to meet you again. 

Mr. McDonawp. Glad to see you again, Senator. 

Senator Purren.. Very glad to see you, sir. 

Mr. McDonap. Glad to see you, sir. 

Senator Purretit. We were very sorry to hear of your inability to 
be here and attend yesterday. I understand one of your colleagues 
on the Commission passed away ¢ 
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Mr. McDona.p. Yes, sir; and was buried yesterday; a man that 
had been on the Commission even longer than I have. I thought I had 
been there forever, but Mr. James A. Perry died, and was buried. 


STATEMENT OF WALTER R. McDONALD, MEMBER, GEORGIA PUBLIC 
SERVICE COMMISSION 


Mr. McDonatp. As the chairman will know, but for the benefit of 
the record, this is Walter R. McDonald, State Capitol, Atlanta, Ga., 
and I am a member of the Georgia Public Service Commission, and 
have been since January 1, 1923. 

I am appearing here today for the National Association of Railroad 
and Utilities Commissioners, an organization that was outlined and 
explained to you by our general solicitor yesterday. It is made up of 
all the State commission and regulatory bodies, and with which the 
Federal regulatory agencies are affiliated. 

I would like to add this thought, that I am not sure the general 
solicitor included, that the Congress has recognized our cooperative 
usefulness by providing office space for our headquarters here in the 
ICC Building, and our organization has regular annual conventions 
for the purpose of exchanging ideas and studying the progress in 
utility regulation. The recorded and printed proceedings of those 
conventions are in great demand because of the many committee reports 
and forum discussions. 

I have brought along one here to exhibit. We have no information 
fund. So it cost me $6 if I gave it to you. I did want you to look at 
it. (Laughter. ] 

But it is quite a compendium of utility regulation—the philosophy 
and history and procedure. It is a very valuable document, we think. 

At the Cleveland, Ohio, convention in 1949 the subject that this 
committee has very wisely taken cognizance of, that of the passenger 
deficit problem, was the subject of a forum discussion. And growing 
out of that forum discussion a committee was named, designated as 
the Special Committee To Cooperate With the Interstate Commerce 
Commission in the study of the passenger train deficit problem. 

That resolution provided for an 11-man committee, 2 State com- 
missioners from each of the 5 major freight-rate territories, and an 
overhead chairman, and then for a committee of Interstate Commerce 
Commissioners, and a committee to be appointed by railroad manage- 
ment from the three presidents’ conferences, and then committees to 
be appointed by the several brotherhoods or labor organizations. 

The reason we tied the Interstate Commerce Commissicn into this 
was that we recognized that it was a nationwide problem, and that 
we could not undertake the study or the solution without the coopera- 
tion of the Interstate Commerce Commission. 

Senator Purretnt. May I interrupt a moment? 

Mr. McDonatp. Yes, sir. 

Senator Purret.. I think before we get away from the subject, 
you spoke about a volume you have here which you feel is a very 
valuable one. I wonder if we might have included in the record the 
name of the volume and where it could be obtained? Some of us 
would be glad to spend the $6 and be informed by it. 
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Mr. McDonatp. I am complimented, sir. This happens to be the 
annual proceedings of the National Association of Railroad and Util- 
ities Commissioners’ San Francisco Conference last year, 1956. 

Senator Purtett. That can be obtained by writing to—— 

Mr. McDona.p. If you called our Washington office we would, of 
course, furnish you, Senator, with a copy. 

Senator Purrett. I would be very happy to buy one. I just 
wanted to get the title. 

Mr. McDonatp. Thank you, sir. 

And we, of course, recognize the fact, too, that in addition to the 
Interstate Commerce Commission we needed the people who were 
suffering the loss, the railroads, and we needed the railroad labor be- 
cause they were closest to many of the problems. 

We had in the early years very good cooperation in the formation 
of our studies from the Interstate Commerce Commission, and we for 
a little more than 2 years delved into all the problems rather exten- 
sively. And the result of those studies is contained in a report that 
we made at the 1952—the committee was set up in 1949—national 
association convention in Little Rock, Ark. I will leave that with 

ou. 
e Senator Lauscue. How will we handle that? Attach it as an 
exhibit ? 

Mr. McDonatp. Just attach it as an exhibit. It doesn’t need to be 
put in the record. It is entirely too long. It is eighty-odd pages. 

Senator Lauscue. We will attach it as an exhibit. 

(The document above referred to may be found in the files of the 
committee. ) 

Mr. McDonaxp. Thank you, sir. That report reveals that the first 
thing we did was to collect all the information. We went to the 
extent even of calling on the railroads to make a study of all of the 

assenger trains that they were operating at a loss in the United 
tates. 

After conference with the railroads and Interstate Commerce Com- 
mission, we concluded to include only those trains operating more 
than 50 miles, because the commuter service is more or less a local 

roblem and is confined to the.eastern area around New York and 

oston, and around Chicago, and really is a rather small percentage 
of the total deficit of the entire Nation. It runs around 9 or 10 

ercent in the East, and some 3 percent in Chicago, and 2 percent 
in the West—some deficit being around San Francisco. It left that 
out. 

But there were 1,200 trains involved. And on the basis of the 
information that we gathered we prepared and submitted this report. 
It is divided into four major headings. 

First of all, we describe what the deficit is. Then we described 
rather bluntly, and maybe the railroads thought cruelly, what caused 
it. And then in that same report we discussed what had been done 
about it. 

And then the fourth section of the report goes into detail as to 
what should be done about it. 

And on the basis of all our studies we came up with recommenda- 
tions. You have had recommendations here that the passenger-train 
business should be included under the 13th section provisions of the 

917145712 
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Interstate Commerce Act, and we feel that these reports that I give 
you are a complete answer to that. Because in our very first report, 
our very first recommendation was that the railroads and the State 
commissions examine all of the trains and those trains that didn’t 
justify the operation should be discontinued. 

And our second recommendation was to the railroads that on the 
basis of our inspection and study the service should be improved, and 
that that money saved from the discontinuance of these trains should 
be devoted to the improvement of the service. 

And then we recommended very strongly to railroad labor that they 

give up some of their advantages that they felt they had under the 
labor contracts and work with management in the reduction of labor 
costs in order to enable the carriers to c arry on service that otherwise 
would have to be discontinued. Because frequently we found that 
labor actually was the turning ari 


Senator Purreitt. Was that because of the number required in crews, 
and so forth ? 


Mr. McDonatp. That is right. 

Senator Pcrrety. You weren’t thinking of the hourly rate, were 
you? 

Mr. McDonatp. No, sir; it isthe number of men in the erews. 

Senator Purrett. Yes. 

Mr. McDonatp. For instance, in Georgia, we had a little double 
bug, they called it, that ran from Savannah over to Montgomery, but 
it was only a l-car train, but they had to have 5 men under the con- 
tract. It was very unwise. 

We then recommended that consideration be given to the imposi- 
tion of proper user charges against the other carriers who were using 
the public facilities and airw ays without proper charges. That is 
being more aggravated. In my own hometown in Atlanta on yes- 
terday they voted the bond issue, the heaviest that we ever imposed 
upon ourselves, $9 million of which is to be spent for the improvement 
of the airport in Atlanta. 

We also recommended that our general solicitor be directed to ap- 
pear before any committee where he had a chance in Congress to 
urge the repeal of the excise tax. That is a thing that is tremendously 
important. It looks like now that we have a chance to reduce taxes, 
and to do something for the defense of our Nation, you men ought to 
take the excise tax off the transportation of passengers, because it 
unquestionably discourages transportation on both the railroads and 
the buses. And the buses are in serious trouble today, too. 

Then the sixth recommendation, where we recommend to the State 
commissions generally that they seek repeal of these full-crew laws, 
and oppose the imposition of any full-crew laws, and the repeal of those 
few State laws where they prohibit the discontinuance of the last 
train off laws. You must operate one passenger train to hold the 
franchise. 

Then our last recommendation in that report was that we develop a 
standard form of application for the carriers to use before the State 
commissions in requesting the abondonment or discontinuance of rail- 
road passenger-train service 

We worked through that. “And in the following report of 1953—— 

Senator Purreti. Thank you. 

Mr. McDonatp. That form 
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Senator Lauscne. This report will also be made a part of the record 
by attachment. 

Mr. McDonatp. Thank you, Mr. Chairman. 

(The material referred to will be found in the files of the committee. ) 

Mr. McDona.p. In that report you will find that we developed and 
adopted for general use by the State commissions a form that would 
set forth the facts of the deficit trains, in an effort to encourage the 
discontinuance of those trains which were no longer used or useful or 
necessary. 

Then in the next report—by the way, this next report, made in 
1954——. 

Senator Purre.t. Thank you. 

(‘Phe material above referred tc may be found in the files of the 
committee. ) 

Mr. McDonarp. Was made Senate Document 24 of the 84th Con- 
gress by my good friend Walter George, because we thought it was— 
that was a report that the Interstate Commerce Commission had 
worked with us pretty carefully in the development of and it was we 
felt something that would form a basis for the whole problem. 

Then while I am talking about these reports there is the 1955 report. 

Senator Purretn. Thank you. 

Mr. McDonatp. And this is the 1956 report. 

Senator Purrett. Thank you. 

(The material above referred to may be found in the files of the 
committee. ) 

Mr. McDonatp. Now, we feel, gentlemen, that those reports con- 
stitute the basis of the entire problem. They point it all up. 

Mr. Barton told me, when I apologized for not having a state- 
ment—he said he would forgive that if I didn’t talk too long. 
|Laughter.} But 1 want to say this: One thing that I haven't 
talked about that has given us a great deal of trouble—we started 
in with this problem back when it was five-hundred-odd million 
dollars deficit. It grew on up until in 1954 it got to be $706 million. 
So we ain’t done much good at it. We started out with the feeling, 
in our very first report, that the Interstate Commerce Commission 
should take another look at its formula for the separation of ex- 
penses. And that is one big problem, or big complexity, I will say, 
in dealing with this problem, and that is the question of expenses. 
Because the expenses are divided into those that are direct, such as 
fuel and labor and maintenance of the cars, and cleaning the cars, 
and so forth, and then those that are common expenses such as the 
maintenance of way, and the interlocking and switching equipment, 
and so forth, that are useful in both passenger and freight service. 

Now,.we have felt all along that that formula should be reex- 
amimed. It was developed in 1936. You will find in our 1953 re- 
port—to show you how sensitive that formula is, that was the year 
that the expense went so terribly high and we delved into it, and 
we found that the Interstate Commerce Commission had made a 
slight change in the formula by putting the use of interlocking and 
switching services on a per- -mile basis rather than on an hourly basis, 
and they had increased the passenger deficit by about $10 million 
by doing that. 

As I said, we had hoped to have cooperation of labor because we 
have needed them, and we have urged them, and begged them to co- 
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operate, but we have failed to get their imterest. We have been 
greatly disappointed in the cooperation that we have received from 
the Interstate Commerce Commission. 

Senator Purreit. Disappointed ? 

Mr. McDona.p. Yes, sir; we have. 

Now, in the very beginning, under Mr. Aitchison and Mr. All- 
dredge, we did have a good deal of help from them in formulating 
our studies to start with, but it all cooled off after that. 

The railroads have been very cooperative, of course, because they 
had the money involved. But we were gratified, after we found out 
the motivation of the Interstate Commerce Commission in institut- 
ing its investigation in Docket No. 31954 in March of last year; how- 
ever, we were a little shocked when the order was issued. 

I would like to say, Mr. Purtell, that one of the most useful men 
who has served from the very inception of this special committee 
with me is Eugene S. Laughlin, the Chairman of your very capable 
Commission. 

Senator Purretn. We think a,great deal of Gene at home. 

Mr. McDonatp. He is a very capable and very splendid man. We 
first appeared at the first Commission conference on this on Septem- 
ber 5, and we took the position that we should sit on the same side 
of the bench with the Interstate Commerce Commission in this in- 
vestigation since we had delved in it, and we had started the idea 
of a cooperative study. They did not feel so. So we accepted the 
cooperation that they offered of naming a panel of State commission 
cooperators. 

But the hearing has developed into this sort of an unforunate 
thing: The Post Office first of all came in and undertook to make a 
mail-rate case out of it. Then the freight shippers, particularly the 
coal industry, came in to show that all the passenger business ought 
to be abandoned because they were paying the bill. Then, forsooth, 
the bus people came in because they were vultures sitting on the 
fence, saying that all passengers should be taken off so they could 
haul the passengers. So the thing has gotten in somewhat of a mess. 

At that hearing we told them that this was a matter that should be 
handled expeditiously, that it ought to be cleaned up within a year. 
I think all of the men agreed with us. They turned it over to their 
staff. The staff, to our great disappointment, started out with a 
study—they came out with what they called rail form G, in which they 
propose a great deal of studies, and the Post Office Department really 
wanted to make a train-off investigation out of it. The whole premise 
of their study has been on the basis that the formula for separation of 
cost is correct. We don’t think so. We think it ought to be in- 
quired into. 

And we have now employed the services of a man, Mr. Alfred V. 
Vallandingham, who was formerly the chief accountant in the Cost 
Section of the Interstate Commerce Commission, to work with us in 
the analysis of this cost separation formula. We hope to come up with 
some suggestions that will correct it. 

Because we don’t believe the deficit is realistic. I mean by that, we 
don’t believe the figure is realistic. 

To give you a little illustration: We have a railroad in Georgia that 
is right cooperative with the Commission, the Central of Georgia. 
They show under the ICC formula a deficit of about $114 million. 
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According to their management figures as furnished to their board 
of directors, it amounts to about a quarter of a million dollars. So 
there is a lot of difference of opinion about the reality of this figure 
that we hear quoted all the time. 

But there is one thing that I want to tell you gentlemen in addition 
to your excise tax, is the problem that we have had with the Post 
emo Department. We have had trouble with them as well as you 
folks. 

Back in 1955 we had a conference with Assistant Postmaster Gen- 
eral Seidel and some of his experts, and showed him just how he was 
making it necessary to discontinue passenger-train service that was 
absolutely necessary by taking the mail off of the trains and putting 
it on the highways, and without improving the service to anybody. 
And he told us very bluntly that Mr. Summerfield would run the 
Post Office just like anybody would run his business, and they were 
going to take the mail off the trains where they felt they could save 
a dollar. 

Well, we have remonstrated with him. But we had one train that 
was carrying some, approximately 20,000 passengers annually, be- 
tween Savannah—on the Atlantic Coast Line—and a point in Ala- 
bama, and the taking off of the mail made it imperative that we 
allow the railroad to take the train off and it really did not improve 
the mail service but actually slowed it up. We showed them all that. 
But they just turned the back of their hands to us and reminded us 
they were running the Post Office as a business. 

I have emphasized here all that we have done to discontinue these 
trains that are no longer useful and used, because that has to be 
done. But our whole approach in this matter has been to save the pas- 
senger service for the benefit of the public. There are many places 
where you don’t have any other service. 

Then we know that it has a tremendous place in our national defense. 
And the only way you are going to save it—you can’t stockpile this 
equipment. The only way you are going to save it is to keep it in 
use. 

The Government generally has just adopted a policy—for instance, 
the Army. They have diverted a great deal of traffic. In these reports 
we show you the exact figures. There is no use trying to give you all 
these figures. But they have diverted a great deal of transportation 
of troops to these nonscheduled planes. They have some form of a 
contract that really operates against the fixed-route carriers. And 
it is a very unfair and unwise thing. Those are things that you all 
ought to look into. 

Senator Lauscur. Mr. McDonald. 

Mr. McDonatp. Yes, sir. 

Senator Lauscue. I have here in my hand your report of Septem- 
ber 23, 1953. It contains eight recommendations I think as a conse- 
quence of your study of what should be done to help reduce the pas- 
senger deficit. 

Now, you submitted four other reports. Do any of those other 
reports contain recommendations not included in the 1953 report ? 

Mr. McDonatp. Well, I think not generally. We boil them down 
to probably restate it. But as I said to start with, I think the 1952 
report contains the basis of the whole problem. Because we put a 
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lot of research and study in that. The other is simply carrying on 
and reporting on what has been done. 

I will say this, that the carriers generally, although in the 1952 
report we pointed out pretty plainly the railroads deficiency—we don’t 
feel that they have done their full part, in line with our recommenda- 
tions, particularly in our own southern region, we have felt that they 
should have undertaken some drastic experiments in putting on equip- 
ment and working with their labor. Well, there are things that should 
be done by the Congress, we feel, in tax relief, and in seeing that the 
Post Office and the Army preserves the transportation for the benefit 
of the Nation and the national defense. 

Senator Lauscur. How extensive was your study out of which rec- 
ommendation 5 grew, which reads, “The association recorded itself 
as favoring the imposition of compensatory user charges on all forms 
of commercial passenger transportation,” and so forth. 

Mr. McDonaxp. Well, it was pretty extensive. We looked into all 
the subsidies at that time. The Government was guaranteeing an 
8-percent return to the airlines, and at the same time they were leasing 
to these nonscheduled folks equipment that cost around $144 million 
for just a mere pittance, I think three-hundred-odd dollars a month. 
Then we had the feeling at that time that other commercial, surface 
commercial transportation, was probably not paying its way. You 
probably corrected that now under the new highway law. 

But that report contains rather full supporting documentary evi- 
dence on the research that we made. 

Senator Lauscue. Is there any questions? 

Senator Purretn. No; I haven’t any questions, but I want to thank 
Mr. McDonald for coming here. His information is always helpful. 

Mr. McDonavp. I thank you, sir. 

Senator Lauscue. Thanks, Mr. McDonald. 

Mr. E. J. Flavin. 


STATEMENT OF E. J. FLAVIN, VICE PRESIDENT, ALLIED VAN 
LINES, INC. 


Mr. Fuavin. Mr. Chairman, Iam E..J. Flavin, assistant to the presi- 
dent of Allied Van Lines, Inc., a nationwide household goods carrier 
with authority from the Interstate Commerce Commission under cer- 
tificate No. MC-15735 to operate between all points and places in the 
United States. My statement is in reference to S. 939. 

Allied Van Lines, while it is a large nationwide household goods 
carrier is made up of approximately 700 individual furniture ware- 
housemen located in principal cities throughout the United States, each 
of whom is established in his own community as a local mover and 
furniture warehouseman as individual businessmen. 

Approximately 23 percent of the total volume of interstate move- 
ment of household goods performed by Allied Van Lines consists of 
household goods and personal effects of Armed Forces personnel. 

Allied Van Lines is a member of the Household Goods Carrier Bu- 
reau that publishes the tariff rates and changes for 1,800 authorized 
household goods carriers. 

There are at the present time approximately 3,200 household goods 
carriers throughout the United States with authority from the Inter- 
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state Commerce Commission. Eighty percent of these carriers handle 
household goods at the same level of rates. The other 20 percent have 
tariff naming rates and charges that are 7 percent or more lower than 
those published for the accounts of the majority of the carriers. 

On October 17, 1952, the Department of Defense, by a directive No. 
4500.13 required transportation officers to distribute shipments of 
household goods among carriers affording the lowest overall cost to 
the Government. 

On March 15, 1955, that directive was reissued and is still in effect. 
I would like to submit a copy of the current Department of Defense 
instruction for the record. 

Senator Lauscu. It will be admitted. 

Mr. Fiavin. Thank you. 

(The document referred to follows :) 


REPRODUCED AND DISTRIBUTED FOR THE CONVENIENCE OF THE MOVING INDUSTRY BY 
THE MOVERS’ CONFERENCE OF AMERICA 

Number: 4500.13 

Date: Mareh 15, 1955 


DEPARTMENT OF DEFENSE INSTRUCTION 


TRANSPORTATION OF HOUSEHOLD GOODS OF UNIFORMED PERSONNEL BY MOTOR VAN 
CARRIERS 
I. Purpose 
The purpose of this instruction is to set forth a uniform basic regulation for 
the military departments governing the shipment of household goods of their 
uniformed personnel by motor van carriers and to establish common require- 
ments upon such carriers. 


IT. Cancellation 


Directive 4500.13, entitled “Shipment of Household Goods of Uniformed Per- 
sonnel,” dated October 17, 1952, is hereby canceled. 


III. Applicability 


When the military departments ship household goods of their uniformed per- 
sonnel by motor van carriers to, from, or between points in the continental United 
States, such shipments will be forwarded in accordance with the regulation con- 
tained in enclosure 1. 


IV. Required action 

Within 45 days after receipt of this instruction each military department shall 
forward to the Assistant Secretary of Defense (Supply and Logistics) for infor- 
mation two copies of the regulations, procedures, instructions, or other form of 
transmittal to implement this instruction. Two copies of any subsequent clari- 
fications, additions, deletions, or modifications to such regulations implementing 
this instruction shall be submitted to the Assistant Secretary of Defense (Supply 
and Logistics) for approval prior to publication. 


V. Effective date 
This instruction shall become effective on the date of issuance. 


T. P. Prke, 
Assistant Secretary of Defense (Supply and Logistics). 


REGULATION FOR TRANSPORTATION OF HOUSEHOLD Goops By Motor VAN CARRIERS 
1. PURPOSE 


The purpose of this regulation is to establish uniform procedures to be followed 
by the military departments in the shipment at Government expense of household 
goods of their uniformed personnel by motor van carriers to, from, or between. 
points in the continental United States. 
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2. STATUTORY AUTHORITY AND BASIC REGULATIONS 


The statutory authority for the transportation of household goods of uniformed 
personnel at Government expense is contained in section 303 (c) of the Career 
Compensation Act of 1949 (63 Stat. 802) and the Missing Persons Act (56 Stat. 
143, as amended). Basic regulations are set forth in joint travel regulations 
promulgated jointly by the Secretaries of the following Departments: Army; 
Navy; Air Force; Treasury; Commerce; and Health, Education, and Welfare. 
Chapter 8, Joint Travel Regulations, provides that shipments of household goods 
of uniformed personnel may be made at Government expense without regard to 
comparative costs ; that is, by ordinary rail and/or water freight, ordinary motor 
freight, air or railway express, freight forwarder, or commercial van carrier, 
whichever, in the judgment of the shipping officer, will serve the best forseeable 
interests of the Government and the owner of the property. 


3. SELECTION OF CARRIER 


The rule stated above with respect to comparative costs applies only to the 
mode or method of transportation, and does not apply to the selection of an indi- 
vidual carrier within a given mode. When, in the judgment of the ~-_----- 
ches officer, commercial van service is to be used, selection of the carrier 
will be based primarily on the requirements of the individual shipment, the 
earrier’s ability to perform the required services satisfactorily, and the cost of 
such services to the Government. In determining costs, consideration will be 
given to rates and charges in all applicable rate tenders and tariffs. It is not 
intended that relatively inconsequential differences in overall costs must be con- 
sidered in the selection of carriers since the administrative costs involved could 
well offset any gains the Government might receive from such differentials. Ship- 
ments will be tendered only to carriers who are qualified, willing, and able to 
provide the service which will, in the judgment of the __--_-_--------- officer, 
serve the best foreseeable interests of the Government and property owners. 
Carriers to which shipments are tendered must have proper operating rights from 
origin to destination or must have made satisfactory arrangements for joint 
carriage with other carriers properly qualified under part II of the Interstate 
Commerce Act, as amended, or the laws of the State having jurisdiction of the 
carriage; Provided, however, That no carrier shall be eligible to accept ship- 
ments unless it has executed and filed with the ______--________ officer at origin 
a household goods service tender which conforms with enclosure 1. If the desti- 
nations are beyond the territory authorized in its operating certificate, the carrier 
must also have filed with the _....---____--___ officer a service tender jointly 
executed by it and such other duly certificated carrier or carriers as will partici- 
pate in the joint carriage of the shipments. 


4. DISTRIBUTION OF TRAFFIC 


Subject to the conditions previously set forth, traffic will be equitably dis- 
tributed among those qualified carriers affording the lowest overall cost to the 
Government. Each ~~ .-.--__-_-_-_ officer will maintain a list of qualified 
carriers as well as records indicating the distribution of traffic. Traffic will be 
distributed according to originating carrier rather than according to agent; 
e. g., the amount of traffic tendered to a carrier having a single agent will be 
equal to that received by a carrier with multiple agents in the same metropolitan 
area, other factors being equal. When a joint carriage arrangement is utilized, 
the full weight of the shipment will be charged to each participating carrier 
holding authority to serve the origin point. 


5. RATE ADJUSTMENT 


(a) Tenders by motor van carriers of rates or charges below those in tariffs 
will be in writing and will contain a provision that they may be canceled or 
modified only by written notice of not less than 30 days by either party to the 
other, except that a shorter notice may be given by mutual agreement of the 
parties concerned. Such tenders will be filed in the local shipping office. No 
review by, or distribution to, higher authority is required for such tenders unless 
requested by that authority. 
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(b) When required, negotiations for rates or charges on volume transportation 
of household goods will be conduted by the headquarters of the military depart- 
ment concerned or as delegated and controlled by such headquarters. 


6.' ENGAGEMENT OF SERVICE 


(a) Subject to the exceptions noted in paragraph 6b, Government bills of 
lading will be used to obtain line-haul transportation of household goods by motor 
van carriers and authorized accessorial services performed in connection there- 
with, such as packing, drayage (at origin and destination), storage in transit, 
unpacking at destination, etc. Such Government bills of lading will be prepared 
and executed in accordance with the regulations of the respective military de- 
partments. The name of the originating carrier will appear on the bill of lading 
in the space entitled “name of initial transportation company,” and the names of 
all carriers participating in joint carriage will appear in the space entitled “via,” 
in the order of the performance of service. In addition, the following informa- 
tion will be shown under “Description of articles” on the Government bill of 
lading: 

(1) Gross, tare, and net weights, if such information is available at the time 
the bill of lading is prepared. 

(2) Number and date of the applicable household goods service tender. 

(3) Rate(s) and charge(s) per hundred weight, or other definable measures 
applying on the shipment, if ascertainable at the time the bill of lading is 
prepared. If such rate(s) or charge(s) is not a normally applicable tariff rate(s) 
or charge(s), the word “special” will be added in parentheses. 

(4) Tariff identification or other reference for rate(s) and charge(s). 

(bo) Purchase orders may be issued in lieu of Government bills of lading for 
obtaining drayage or other types of local service. 

(c) When storage in transit is desired, the bill of lading will be annotated 
aecorainary. Ff the 22.3 wee officer desires such storage at origin or 
destination, the annotation will be “storage in transit not to exceed ____ days is 
authorized and will be at origin” or “storage in transit not to exceed ____ days 
is authorized and will be at destination,’ as appropriate. The name of the 
storage warehouse will not be specified by the _-___-__-_______- officer. 


7. EXECUTION AND DISTRIBUTION OF SERVICE TENDER 


Phe ea officer will, upon request of a carrier, provide the car- 
rier two copies of the household goods service tender with appendices I, II, and 
III thereto (reproduced locally) for execution. The original household goods 
service tender, after execution by the carrier, will be assigned an identifying 
serial number and retained in the files of the ________________ officer. The dupli- 
cate copy of the household goods service tender will be retained by the carrier. 


8. EXECUTION OF ACCESSORIAL SERVICE CERTICATE 


A certificate (DD Form 619) verifying the accessorial services rendered by a 
motor van carrier in connection with the line-haul transportation must be exe- 
cuted in triplicate by the motor van carrier and the property owner, when 
applicable. Sufficient copies of this fourm will be provided the carrier by the 
Gale Ba officer. 


9. PROCESSING OF GOVERNMENT BILLS OF LADING AND SUPPORTING PAPERS 


(a) As soon as possible after pickup of the household goods, the carrier will 
furnish the ordering activity: 

(1) Two memorandum copies, Nos. 6 and 8, of the applicable bill of lading 
showing gross, tare and net weights, signature of the carrier’s agent, dates of 
pickup and dispatch of shipment by the carrier, the transportation rate, and total 
charges accrued. 

(2) One copy of the inventory list. 

(8) One copy of the completed Accessorial Services Certificate, DD Form 619, 
with the words “at origin” added after the name of the shipping activity or 
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installation, (This is required only when accessorial services are performed and 
se noted on the Government bill of lading. ) 

a The carrier will furnish the property owner or his agent at the time of 
pickup: 

(1) Memorandum copy No. 9 of the Government bill of lading. 

(2) A copy of the inventory list. 

(c) The carrier will submit to the origin _......__-___-__ officer for the pur- 
pose of receiving payment: 

(1) Original and memorandum copy No. 5 of the accomplished bill of lading. 

(2) Original and copy of Public Voucher (Standard Forms 1113 and 1113A). 

(3) Original or certified copies of certificates showing gross and tare weights 
furnished by a certified weighmaster or obtained from a certified scale. 

(4) Original of Accessorial Services Certificate (DD Form 619). (This is 
required only when accessorial services are performed and so noted on the Govy- 
ernment bill of lading. ) 

(5) Two copies of the carrier’s bill of lading, freight bill, or combination form. 

(d@) Carriers will not be required to furnish a greater number of copies of a 
Government bill of lading and/or supporting papers than is established in this 
regulation. In the event any copies of these documents (except the original 
Government bill of lading) are lost or destroyed, legible photostatic copies of the 
same size as the document reproduced, are acceptable. If the original Govern- 
ment bill of lading should become lost or destroyed, it will be replaced by a Cer- 
tificate in Lieu of Lost United States Government Bill of Lading (Standard Form 
1108). 

(e) To facilitate timely payment to the carrier, the origin _.._._.--__-._-_~- 
officer will: 

(1) Promptly assemble and review the voucher and supporting papers required 
by the disbursing procedures of the military department concerned ; and 

(2) Promptly dispatch such papers to the appropriate disbursing office. 


10. PAYMENT OF TRANSPORTATION AND ACCESSORIAL CHARGES TO CARRIER(S) FOR 
SHIPMENTS CONSIGNED TO STORAGE IN TRANSIT AT DESTINATION 


(a) Payment of transportation charges.—The payment of transportation 
charges from the point of shipment to the destination storage point on shipments 
of household goods forwarded for account of the Department of the Army, the 
Department of the Navy (including the Marine Corps), or the Department of the 
Air Force, and stored in transit for account of the motor carrier and for ultimate 
delivery to the consignee or owner may be made upon completion of the trans- 
portation to the carrier’s destination storage point and prior to ultimate delivery 
to the consignee, Provided: The carrier hauling the shipment to the destination 
storage point certifies as follows over the signature of its duly authorized 
representative— 

TR EINE DOGS SAGUCRENINI Clk ee ee ee were 

(Government bill of lading No.) 
placed in the carrier’s storage warehouse at -.___--_-__--__-_________--__-___ - 


(Destination) 
Sa caine en on ___-.----._.---. and will be permitted to 
(Date) (Warehouse) 
remain there for a period of ____.-___-_--_- or such shorter period as may meet 


(Number of days) 
the consignee’s or owner’s demands. Carrier(s) assumes full carrier liability 
for the shipment during such storage and until delivery to the consignee or owner 
within the designated storage period. 


” 


(Signature and title of carrier’s authorized 
representative) 

(vo) The certification required above will be made on the covering Government 
bill of lading except when there is not sufficient space on the bill of lading for this 
purpose. In the latter case the certification with reference to the appropriate 
Government bill of lading number may be made on plain paper and securely 
attached to said bill of lading. 

(c) Payment of accessorial charges.—When transportation charges have been 
paid as authorized in paragraph 10 (a) above, the payment of accessorial charges, 
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if any, accruing against the shipment after delivery into storage may be made 
upon presentation by the motor carrier.of a claim therefor on Standard Form No. 
1113, which should bear the same bill number as the carrier’s original bill for 
transportation charges but carrying a letter suffix (example, No. 12345-A). The 
claims for accessorial charges must identify the Government bill of lading cover- 
ing the transportation service, show the basis for the accessorial charges claimed 
and be supported by an additional original Accessorial Services Certificate (DD 
Form 619) for services rendered at destination, signed by the consignee, showing— 

(1) The accessorial services ordered and furnished (space No. 11 may be left 
blank) ; 

(2) Receipt of the shipment by the consignee or owner ; and 

(3) Loss or damage to the shipment, if any (use space captioned “Explanation 
or remarks” for this information). 


HOUSEHOLD GOODS SERVICE TENDER 


(Post office address ) 


Service tender No. 

Name of carrier 

Basie Federal or State permit No, _.---.-- ~~~ 
Name of carrier 

Basic Federal or State permit No. _._--.-------- 

1. The undersigned motor carrier(s) (hereinafter called the carrier), repre- 

senting that qualified under part II of the Interstate 
(it is) (they are) 

Commerce Act and/or laws of the State of to perform van 

service, offer(s) the following in addition to tariff and legal requirements: 

(a) All shipments will be moved from origin to destination in vehicles owned 
or operated by the carrier and under its direct responsibility, or in joint carriage 
with other duly certificated carriers. Joint carriage is defined for the purpose 
of this tender as (1) the physical exchange of equipment between carriers or 
the receipt by one carrier of equipment from another carrier in furtherance of 
a through movement of traffic, at a point or points which such carriers are 
authorized to serve, and the simultaneous interlining of the shipment with the 
carrier receiving such exchanged equipment, or (2) the interline of shipments 
between authorized carriers. 

(bo) A notation will be made on the face of the pertinent Government bill of 
lading or purchase order indicating accessorial services performed and the 
charges therefor, when applicable. 

(ec) (1) The carrier will inform the officer at origin of all 
shipments not dispatched at the end of the seventh calendar day after the day of 
pickup. It is understood that if a shipment has not been dispatched by this 
Ce Ce on ts _.... officer has the option to remove the shipment from 
the carrier and engage another carrier to move the shipment to destination. 
It is further understood that if another carrier is engaged to transport the ship- 
ment, settlement of the accrued charges will be made with the initial carrier, 
except that no charge will be honored for drayage or storage that occurred 
because of the initial carvier’s inability to transport the shipment. 

(2) When the carrier accepts a shipment, both the origin and destination of 
which are within the scope of its certificated authority, but finds because of 
unavoidable circumstances that it is unable to physically transport the ship- 
ment, it may arrange with another duly authorized carrier at origin to perform 
the required service, provided the substitute carrier has a service tender on 
file with the installation or activity which tendered the shipment. In such cases 
the carrier which originally accepted the shipment will inform the __.._______ 
officer of the name of the carrier to whom the shipment has been transferred. 
The carrier which originally accepted the shipment will continue to be shown 
on the bill of lading as the initial carrier and will retain full common earrier 
liability for the shipment. 

(d) All packing, materials, vans and equipment, and the loading and unload- 
ing of vans are subject to inspection and approval by the 
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or his authorized representative at origin, to be performed in a manner and 
during such time so as not to restrict or unduly delay the carrier in the per- 
formance of its service. 

(e) (1) Pickup will be made on the specific date(s) agreed upon between the 
hours of 7 a. m. and 7 p. m. unless the property owner gives advance approval 
to a change in date(s) or hour(s). 

(2) Delivery to military installations will not be made on Saturdays, Sun- 


days, or holidays unless the carrier has advised the ________--_----- officer or 
his representative sufficiently in advance of the arrival of the household goods 
i eee officer or his representative agrees to such delivery. 


Delivery to the owner’s residence will not be made on Sundays or holidays unless 
the carrier has advised the owner or his representative sufficiently in advance 
of the arrival of the household goods and the owner or his representative agrees 
to such delivery. 

(f) Vehicles used to transport household goods (including those used for 
intracity hauls) will be closed furniture vans. The interiors thereof will be 
clean and sanitary and will be provided with a sufficient quantity of clean sani- 
tized pads, covers, and other protective equipment to insure safe transit and 
delivery of the household goods. Unless specifically approved by the ordering 
etdhinsaltcediadtht do tenionch-aeasine officer, the owner, or his agent, household goods will not be 
loaded on the tailgates of vans. When tailgate loading is approved, the load 
will not extend beyond the surfaces of the tailgate or above the top exterior 
surface of the vehicle. 

(g) The tare weight of each vehicle used in the transportation of household 
goods will be determined by having it weighed prior to the transportation of 
each shipment, without the crew or any other person thereon, by a certified, 
weighmaster or on a certified scale, and when so weighed the gasoline tank on 
each such vehicle will be full and the vehicle will contain only such blankets, 
pads, chains, dollies, hand trucks, and other equipment as is needed in the 
transportation of the shipment. The carrier will retain in the vehicle, subject 
to inspection, a weighmaster’s certificate or weight ticket for each such vehicle 
showing the tare weight, the date weighed, and a list of equipment needed to 
transport the shipment. After the vehicle has been loaded it will be weighed, 
without the crew or any other person or thing thereon except the load of house- 
hold goods being transported plus the material and equipment as indicated in 
the first sentence of this subparagraph, prior to delivery of the shipment, and 
the net weight will be determined by deducting the tare weight from the loaded 
weight. In the transportation of part loads the provisions of this paragraph 
will apply in all respects, except that the gross weight of the vehicle containing 
one or more part loads will be used as the tare weight of such vehicle as to part 
loads subsequently loaded thereon. Except when otherwise approved by 
SU ro ede ea ae officer concerned, the bill of lading when submitted for 
payment by the carrier will be accompanied by such duly certified weighmaster’s 
weight certificate. All tare, gross, and net weights will be properly certified to 
by the person(s) who ascertains such weights. Constructive weights (7 pounds 
per cubic foot) will be used only upon authorization of the 
officer at origin. 

(h) In conjunction with the owner or his agent, the carrier will prepare 
in triplicate an inventory list of all articles received, bearing the signature of 
the owner or his agent together with the signature of the carrier, both certifying 
to the correctness of the inventory (appendix III to this tender). (See also 
paragraph D, appendix IT.) 

(4) A certificate (DD Form 619) itemizing the accessorial (additional) 
services performed will be prepared and signed by the carrier and the owner or his 
agent in connection with household goods shipped under this tender. 

(j) Packing of household goods will be performed in accordance with the 
requirements attached hereto in appendix IT. 

(kK) (1) As soon as possible after pickup of the household goods the carrier 
will furnish the ordering activity : 

(a) Two memorandum copies, Nos. 6 and 8, of the applicable bill of lading 
showing gross, tare and net weights, signature of the carrier’s agent, date of 
pickup and dispatch of shipment by the carrier, the transportation rate, and 
total charges accrued. 

(b) One copy of the completed Accessorial Services Certificate (DD Form 619) 
with the words “at origin” added after the name of the shipping activity or in- 
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stallation. (This is required only when accessorial services are performed 
and so noted on the Government bill of lading.) 

(ec) One copy of the inventory list. 

(2) The carrier will furnish the property owner or his agent at time of 
pickup: 

(a) Memorandum copy No. 9 of Government bill of lading. 

(b) A copy of the inventory list. 

(3) The carrier will submit to the origin officer for the 
purpose of receiving payment: 

(a) Original and memorandum copy No. 5 of the accomplished bill of lading. 

(b) Original and copy of Public Voucher (Standard Forms 1113 and 1113A). 

(c) Original or certified copies of certificates showing gross and tare weights 
furnished by a certified weighmaster or obtained from a certified scale. 

(d) Original or Accessorial Services Certificate (DD Form 619). (This is 
required only when accessorial services are performed and so noted on the 
Government bill of lading.) 

(e) Two copies of the carrier’s bill of lading, freight bill, or combination 
form. 

1. If the carrier loses or destroys any copies of the Government bill of lading 
(except the original) or supporting papers which are required to obtain pay- 
ment for services rendered, it will provide the Government with legible photo- 
static copies thereof, the same size as the document reproduced. If the original 
Government bill of lading is lost or destroyed, it will be replaced by a Certificate 
in Lieu of Lost United States Government Bill of Lading (Standard Form 1108). 

2. This is not a rate tender. 

3. The carrier understands that submission of this service tender to the 
shipping activity is prerequisite to its consideration for transportation of house- 
hold goods, that it does not obligate the Government in the distribution of traffic, 
and that such submission indicates that the carrier is qualified, willing, and 
able to accept shipments from that activity and seeks such business under the 
terms hereof. 

4. This offer shall be effective upon the date first above written, shall continue 
in effect until withdrawn by the carrier upon 30 days’ notice in writing to 
the officer (or his successor) to whom tendered, and shall, 
while effective, be applicable only to shipments of household goods which the 
undersigned carrier moves and services on Government bills of lading or pur- 
chase orders, and shall form a part of the conditions thereof. 


(Name of carrier) 
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ACCESSORIAL SERVICES CERTIFICATE 


Date 
INSTRUCTIONS 


Each space under ‘‘Packing services’? and ‘“‘Other services’’ will be completed 
with the appropriate information, or the word ‘‘None’’ will be inserted when 
applicable. Completion of this form is required only when accessorial services 
are performed and so noted on the Government bill of lading. 


Name of activity or installation 


} 


Bill of lading No. | Shipment No. | Date of shipment 
Place from | To 
Name of owner Grade Service No. 
p . : + | : 
Packing services No. Packing services | No 
Boxes, wooden: Barrels: (barrel, drum, or spe- 
Not over 5 cu. ft ; cially designed fiber container) _| 
Over 5, not over 10 cu. ft__._-- Cartons: 
Over 10, not over 15 cu. ft hae Not over 1% cu. ft 
Over 15, not over 25 cu. ft_- ; Over 144, not over 3 cu. ft- 
Over 25, not over 30 cu. ft_ Over 3, not over 5 cu. ft 
Crates, wooden: Mattress carton 
Gross measurement of crate, Wardrobe 


eu. ft. or fraction thereof 


OTHER SERVICES 


Storage in transit: Number of 


Extra pickup and delivery | Hoisting or 
days at (city and State) 


piano carry? 


| 
| ] C) Yes C} No 


Explanation or remarks 


I certify that this carrier has performed the accessorial services indicated above 


| 
| 


Name of earrier | Date Signature and title of ecarrier’s 
official 


I certify that accessorial services indicated above were performed by the carrier 


Date Signature and grade of property owner 


(DD Form 619, Feb. 1, 1955. Previous edition is obsolete) 
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APPENDIX II 
PACKING REQUIREMENTS 


A. GENERAL 
1. Bowes 


Wood or fiberboard boxes used as specified hereinafter shall be as follows: 
Wood-cleated fiberboard, wood-cleated plywood, nailed wood, corrugated fiber, 
or solid fiber boxes. Boxes shall be new or in sound condition; if not new they 
shall be free of all marks pertaining to any previous shipment and free of any 
substance injurious to the articles being packed. Boxes may be made of lumber, 
plywood or solid fiber; they shall be well manufactured and free from imper- 
fections which may affect their utility. Size and spacing of nails will be in 
accordance with the best commercial practice. All unclinched nails shall be 
either cement coated or chemically etched. 


2. Cartons 


Cartons, new or used, of solid or corrugated fiber board may be used for 
packing linens, books, bedding, mattresses, lamp shades, draperies or other 
articles. All cartons used shall be adequate for the use employed, and must be 
dry, clean, and free from vermin, acid, paint, grease, and other substances in- 
jurious to the owner or his agent or to the articles packed. After packing, 
cartons must be glued, stapled or sealed by taping lengthwise at the joint on 
top and bottom. The sidewalls and ends of the corrugated or solid fiber cartons 
shall be of a minimum average bursting strength per square inch of 200 pounds. 
With the exception of mattress cartons, the inside dimensions of the carton, 
length, width and depth totaled, shall not exceed 75 inches with a weight limi- 
tation of 65 pounds. Egg crates, orange crates and similar type boxes will not 
be used. When determined by the ___-------_----__ officer as necessary to assure 
protection and safe transportation of the articles, boxes may be used in lieu of 
cartons. 


3. Barrels and fiber drums 


Wooden barrels, fiber drums, or other drum-type containers with a capacity 
of not less than 5 cubic feet are to be used for packing glassware, chinaware, 
bric-a-brac, table lamp bases, and other fragile articles. All such containers, 
whether new or used, must be clean, in sound condition and free of all substances 
which might be injurious to the owner or his agent or to the material packed 
therein, Fiber drums will not contain more than 120 pounds and shall have a 
sidewall bursting strength per square inch of a minimum average of 400 pounds. 
Corrugated containers of not less than 5 cubic feet may be used in lieu of a 
barrel or drum-type container for packing. The sidewalls and ends of the 
container shall be of a minimum bursting strength per square inch of 350 
pounds. Not more than 120 pounds of material shall be packed therein. The 
sum of the interior horig#ontal and vertical girths shall be not less than 157 
inches for wooden barrels, fiber drums, or other drum type containers. The 
cubic capacity of corrugated containers may be determined by actual measure- 
ments. 


}. Filler material 
Good quality wood excelsior, wood wool excelsior, shredded paper, “kimpak,” 
newspaper, fiberboard or Kraft paper shall be used as a filler for general pack- 


ing. Filler material shall be clean, dry and free from vermin or any substances 
injurious to the articles to be packed. 


5. Padding 


New or good quality used wood excelsior or shredded paper pads, or other 
equally suitable material, shall be used when required. 


6. Paper wrapping 

All wrapping paper used shall be new or clean, Kraft type of not less than 30 
pounds weight except as otherwise provided herein. 
7. Paper—Waeed or treated 

All waxed paper used shall be manila wax or equivalent of not less than 30 
pounds weight. Treated paper may be used if of “butcher” paper type, free 
from creases and folds. 
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B, MANNER OF PACKING 


1. All packing shall be performed in a manner requiring the least cube measure- 
ment, producing packages that will withstand normal movement by motor van 
without damage to container or contents and at a minimum of weight. Further, 
the number and weight of containers will not be greater than necessary to 
accomplish efficient movement. 

2. All finished surfaces shall be so protected as to prevent scratching or 
marring. 

3. The use of damp, wet, or unclean packing materials is prohibited. 

4, Care shall be exercised to prevent loss or damage of household goods in 
process of packing, and the carrier shall properly and amply protect household 
effects in its possession by proper protective measures and by not piling effects 
in a manner likely to cause damage. 

5. When necessary for safe transportation, or storage-in-transit, all barrels or 
fiber drums shall be securely headed. When headed, the barrels or fiber drums 
shall be marked “This End Up.” 

C. SPECIFIC 
1. Books 

Books shall be placed in cartons. All books of similar size shall be packed 
together in rows. Pads of solid or corrugated fiberboard shall be inserted be- 
tween rows and packed tightly, wedged with pads or paper if necessary to fill 
out the carton and prevent chafing. Books normally shall be packed not more 
than two rows high in a carton. 


2. Chinaware, glassware, crockery, lamps, clocks, jardinieres, statuary, vases, 
and bric-a-brac 

Bach barrel, fiber drum or other container shall be padded in the bottom with 
sufficient excelsior, shredded paper, bewspaper or other adeyuate cushion mate- 
rial. Items shall be wrapped separately, except groups of flat items properly 
divided may be wrapped in bundles properly cushioned. The heaviest items 
shall be placed in the bottom, the lightest items on top. Barrels, fiber drums, 
and other containers shall be packed as compactly as possible. Padding shall 
be pressed gently but firmly around each item and as many pieces be put in 
the containers as possible with safety. Any surface or edge of an article that 
is fragile must be protected by cushioning. Stemware shall be packed in con- 
tainers bottom side up, and bundles of flatware shall be placed in containers on 
edge. 


$. Electrical equipment—fans, heaters, portable stoves, sunlamps, vibrators, 
and like items 

When necessary to protect the items for safe transportation or storage-in- 
transit they shall be completely wrapped in paper or newspaper and packed in a 
carton with enough padding to provide insulation necessary to prevent contact 
of one article with another and to eliminate movement of any article in the 
container. When packing is not necessary, the items shall be properly wrapped 
or padded for protection. 


4. Kitchenware 

All kitchenware, flat irons, electric irons, etc., shall be packed and padded into 
cartons. The heavier items shall be kept to the bottom of the container and the 
lighter items to the top of the container. 


5. Linen, draperies, clothing, and like items 

When not considered as safe for carriage in drawers, chests, dressers, trunks, 
ete., linen, towels, bedding, draperies, clothing (unless a wardrobe is to be 
used), Small pictures, mirrors and other items of this type shall be packed 
earefully into cartons which shall be properly sealed at residence. 


6. Mirrors, pictures, glass table tops and stone table tops 

Large mirrors shall be wrapped and packed in a crate. Not more than four 
furniture mirrors will be packed in any one crate. Specifications for packing 
mirrors are applicable to glass tops, large glass-faced pictures, and all other 
glass articles of this type. Stone table tops shall be packed separately. 


7. Lampshades 

All lampshades, Christmas ornaments, small toys and other small items 
easily crushed, shall be wrapped and placed in cartons and shall be insulated 
from the carton walls and from other items. Silk and parchment lampshades 
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shall be wrapped individually with clean paper, not newspaper, and placed in 
cartons and cushioned to prevent shifting or damage. 


9. Mattresses 


Mattresses with innersprings and those containing foam rubber, or mattresses 
consigned to storage, must be placed in cartons at the residence. All cartons 
used shall have a minimum average bursting strength per square inch of 200 
pounds. Mattresses without internal springs and those not containing foam 
rubber must be placed in cartons, bags or similar containers at the residence. 
Paper bags, if used, shall be of not less than 60-pound kraft paper. All con- 
tainers used must be clean and free from vermin. 


D. INVENTORY 


The carrier will use diligence to record in the inventory (not applicable to the 
contents of pieces of furniture or containers of any type) any unusual conditions 
of the goods so received. The inventory shall list the articles of furniture and 
woods such as “household goods” or other general descriptive terms will not be 
used. Special care shall be exercised to insure that the inventory reflects the 
true condition of the property. General terms such as marred, seratched, soiled, 
worn, torn, gouged, and the like, shall be avoided unless they are supplemented 
with a statement describing the degree and location of the exception. (Care 
in the preparation of the initial inventory will assist in protecting the owner 
of the property and the carrier in the event of loss and/or damage. Appendix 
III is a suggested format for the body of the inventory form but its use is not 
mandatory. Inventory forms which specify name of owner of goods, the date 
of shipment and name of carrier, and contain on the form an explanation of the 
condition symbols and location symbols are acceptable.) However, the carrier 
will provide means of recording on the inventory prepared by the initial carrier 
exceptions and the nature of such exceptions to the initial listing in each unload- 
ing, warehousing, and reloading of the goods. Household goods will be properly 
identified at time of pickup by affixing a tag or tape (or marking in case of con- 
tainers) containing identification information to each article (not applicable to 
individul items in containers of any type). Each lot will be separately identi- 
fied and each article will be assigned a number which must correspond with the 
piece number as indicated in the inventory. The type of identification used and 
the method of affixing it to the article will be such as not to injure any article 
so identified. 

E. PREPARATION OF ARTICLES 


Articles having surfaces liable to damage by scratching, marring, or chafing, 
will be wrapped at time of loading in furniture pads, covers, burlaps, or wrap- 
pers which are a part of the carrier’s regular equipment. Any and all servicing 
necessary to protect the mechanical or other functions of washing machines, 
refrigerators, ironers, sewing machines, vacuum cleaners, heaters, ranges, radios, 
clocks, phonographs, television sets, deep freezers, dryers, and other similar 
items during their tranportation shall not be at the responsibility or the expense 
of the carrier. The servicing of such items shall be provided prior to delivery of 
the shipment to the carrier for transportation and without expense to the carrier. 


F, PACKING AND LOADING AT ORIGIN 


Packing and loading at origin shall include removing from the owner’s prem- 
ises all empty containers, packing materials, and other debris accumulated inci- 
dent to packing and loading, unless relieved of this responsibility by the owner. 


G@. UNLOADING AND UNPACKING AT DESTINATION 


Unloading and destination shall include, when goods are delivered to the 
owner’s residence, the placement of the goods in appropriate rooms of the dwell- 
ing so they are readily available to the owner’s use. Unpacking service shall 
be performed unless specifically waived by the owner, when goods are delivered 
to the owner’s residence at destination either direct from the carrier’s van or 
from a storage-in-transit warehouse, Unpacking service shall consist of the fol- 
lowing: (@) Unpacking all barrels, boxes, cartons, and/or crates originally 
packed by the carrier, and placement of the contents so they are readily available 
to the owner; (0) recording all damages found while unpacking and furnishing 
the owner a copy of such records; and (c) removing from the owner’s premises 
all empty containers, packing materials, and other debris, accumulated incident 
to unpacking, unless specifically requested otherwise by the owner. 


91714—57——-13 
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APPENDIX IIT 


(To be overprinted as desired) 


COMBINATION INVENTORY AND O. 8. & D. FORM 


Bd Eh SO 9 i= Anes 
Order No. 

Date____ 
DVR as nincstas-Sqeuenascs: Von Ne. 


. of _... sheets 


Gar ae tiss kee. de 


Originating carrier_..._..............- 





LOADING UNLOADING 


Dete. 252. ui 
Street 

City .. ‘ 
Instructions 


Hour 


‘ State 


Booked by__. 


CONDITIONS SYMBOLS 


Destination agent 


LOCATION SYMBOLS 


BR-Broken 
BU-Burned 
CH-Chipped 
CU-Contents 
and condition 
unknown 


D-Dented 
F-Faded 
G-Gouged 
GC-Good 
condition 
L-Loose 


M-Marred 
NW-Normal 
wear 
PBO-Packed 
by owner 
R-Rubbed 
SC-Scratched 


SO-Soiled 

T-Torn 

Z-Cracked 

OR-Owner’s 
risk 


B-Bottom 
>—Corner 


! 

RT-Right 
( 

F-Front 

| 


S-Side 
TOP-Top 
LG-Leg 
V-Veneer 


LEF-Left 
RE-Rear 


For internal 


| 
control only 


| For internal 
control only | 
| Cond. 
Articles ; at 
(List separately) | origin 


| Cond. 
at 
origin 


Articles 
| (List separately) | 


Inv. 
| No. | 


Bic D | A|B/|C| 


Inv. | 
No. | 


y-Same 
X-Exception | 


Y¥-Same 
X-Exception 


D 


SIS Se oN 


CSCBHNASM EP ONKOCCBNOMOf awe 


Co 























C2) Dale. Ai..2,: 
(B) Date... «.: s.-. ; 
(C) Date 
(D) Date 


Del’g agt._-- 

Rec’g agt.___- ‘ 

APOE OMG 36 vecisie ccs eues 
Rec’g. agt....._-- 

Del’g. agt.- 

Rec’g. agt.__- 

Del’g. agt. 

Rece’g. agt. 


LOADING RECEIPT 


70. AND EXCEPTIONS 


“T have checked all the items listed and numbered 
1 to__.___._inclusive, and I acknowledge that this 
is a true and complete list of the goods tendered, and 
of the state of the goods at loading time.” 


Shipper or Authorized Agent 


Norte. Agreed, declared, and/or excess valuation 
as stated in bill of lading and tariff controlling this 
movement. 
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Mr. Fravin. Because of this policy established by the Department 
of Defense, transportation officers are required to allocate tonnage to 
those household goods carriers that charge the lowest rates. 

In view of the policy established by the Department of Defense on 
the allocation of shipments to the lowest rated carriers, it is respect- 
fully submitted that if this bill is enacted, that 80 percent of the 
household goods carriers throughout the United States would be 
foreclosed in transporting shipments for Armed Forces personnel. 

Allied Van Lines, in principle, is not opposed to the repeal or modi- 
fication of section 22 of the Interstate Commerce Act, but it is defi- 
nitely opposed to its repeal or amendment as long as the present 
policy and directive of the Department of Defense is in existence. 

It 1s respectfully submitted that if it is the feeling of this commit- 
tee or of the Senate or of the Congress that the United States Govern- 
ment should purchase transportation and services at the same rates 
as those charged and assessed against the public generally, that con- 
sideration should be given either toward an investigation by Congress 
of the multiple level of rates assessed by household goods carriers 
furnishing the same services or require the Interstate Commerce Com- 
mission to prescribe just and réasonable minimum rates for Govern- 
ment shipments of household goods. 

As an alternative, it is respectfully recommender ‘at your com- 
mittee give consideration to an amendment to section 22 which would 
permit the assessment of reduced rates to the Federal Government 
or to the military, subject to minimum rates as may be prescribed by 
the Interstate Commerce Commission. 

I wish to make it clear at this time that I speak only in behalf of 
Allied Van Lines, Inc., and its agents throughout the United States, 
and not in behalf of the household goods carriers industry as a whole. 

I wish to thank you for your consideration in permitting me to make 
this presentation before your committee. 

Senator Lauscue. Any questions, Senator Purtell ? 

Senator Purret.. Well, I wanted to ask you one. On page 2—I did 
not mark it. Let me look at it a minute—here it is (reading) : 

In view of the policy established by the Department of Defense on the 
allocation of shipments to the lowest rated carrier, it is respectfully submitted 
that if this bill is enacted that 80 percent of the household goods earriers 


throughout the United States will be foreclosed from transporting shipments 
for Armed Forces personnel. 


Aren’t you faced with that same type of competition today that 
would be presented ? 

Mr. F avin. If this bill is enacted, Senator, the transportation offi- 
cer now would have to give the shipment to the lowest rated carrier. 

Senator Purtett. That is right. 

Mr. Fuiavin. And higher rated carriers therefore would not be per- 
mitted to handle any Government tonnage. Now, we can submit a 
section 22 quotation 

Senator Purrett. That is right. 

Mr. Fiavin. At a lower rate and participate in Government traffic. 
But by the enactment of this bill, we wouldn’t be able to haul any 
Government tonnage. 

Senator Purtety. You wouldn’t be able to quote a lower rate. 

Mr. Fiavin. That is correct. 
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Senator Purrett. That is right. 

- What it would put you on is an equal basis. Why do you feel you 
wouldn’t be able to compete on that basis ? 

Mr. Fravrn. Well, the tariffs published now with the Interstate 
Commerce Commission provide rates and charges that provide very 
little, if any, excess over and above operating expenses, 

The expense ratio for the majority of class 1 household carriers is 
somewhere between 97 and 98 percent, and to reduce our rates merely 
for the purpose of participating in Government tonnage would 
seriously affect the overall operation of all household goods carriers, 

You see, household goods carriers do not operate “between fixed 
points or under fixed schedules or between fixed termini. We must 
have Government tonnage at least to balance out movements or provide 
return movements in a homeward direction. 

Senator Purrert. Yes. 

Mr. Fuavin. Therefore we can afford to take Armed Forces per- 
sonnel household goods to fill out as return tonnage at reduced rates, 

But if we are foreclosed from doing that, it would seriously affect 
the public generally. 

Senator Purreti. Thank you. 

Mr. Barron. Mr. Chairman, I think it should be pointed out that 
the Department of Defense directive is consistent with the ruling of 
the Comptroller General of the United States, that the service being 
adequate, the carrier with the low rates must be given the traffic. He 
has so ruled on two separate occasions. 

I will furnish that for the record, if you would like to have them. 

Mr. Fiavin. Thank you, very much. 

(The material above patoered to is as follows :) 


COMPTROLLER GENERAL OF THE UNITED STATES, 
Washington 25, D. C., October 19, 1954. 
P. M. SHOEMAKER, 
Chairman, Commitiee on Transportation, 
Commission on Organization of the Executive Branch of the Government, 
Washington 25, D. C. 

Dear Mr. SHOEMAKER: Reference is made to your letter of September 9, 1954, 
concerning the statement of the national transportation policy, as contained in 
the Interstate Commerce Act, and the discussion of that policy which appears in 
a letter from this Office to the Administrator of General Services, dated April 13, 
1951, B—102080, and in Senate Report No. 2034, on the supplemental appropriation 
bill, 1955, H. R. 9936, 838d Congress, 2d session. After calling attention to these 
matters, you request the opinion of this Office on two specific questions, with an 
explanation of the reasons why the indicated position is taken by this Office, if 
such questions are answered in the affirmative. Those questions are: 

“1. Do traflic managers for the Federal Government have responsibilities 
under the national transportation policy which require that they carry out their 
duties in a manner different from the manner in which they would act if the 
national transportation policy did not exist? 

“2. Is the following a reasonable interpretation of Acting Comptroller General 
Yates’ position? : 

“Enforcement of the national transportation policy is not the function of 
traffic managers of the I'ederal Government.’ ” 

These questions, in the form stated, seem necessarily to presuppose that traffic 
managers for the Government are charged with some duty to enforce the national 
transportation policy so declared. However, no explicit statutory provisions 
imposing such a duty upon them has been found and the consideration given the 
question of enforcing the policy in decided eourt cases seems rather to support the 
view that it was intended to guide the operation of regulatory bodies, such as 
the Interstate Commerce Commission, in their efforts so to regulate carriers as 
to result in the establishment of an adequate and efficient transportation system, 
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fair to all types of regulated surface carriers and to the general public as well. 
In this connection, the Transportation Act of 1940 (54 Stat. 898, 899), which 
enacted the national transportation policy in amending the Interstate Com- 
merce Act, declared it to be the policy of the Congress “* * * to provide for fair 
and impartial regulation of all modes of transportation subject to the provisions 
of this act * * * ” and enumerated specific objectives, in substance, as follows: 

1. To recognize and preserve the inherent advantages of each mode of trans- 
portation. 

2, To promote safe, adequate, economical, and efficient service. 

3. To foster sound economic conditions in transportation and among the several 
carriers. 

4. To encourage the establishment and maintenance of reasonable charges, 
without unjust discriminations, undue preferences or unfair or destructive com- 
petitive practices. 

5. To cooperate with duly authorized State officials. 

6. To encourage fair wages and equitable working conditions in the trans- 
portation industry. 

The closing sentence of the national transportation policy, as enacted, reading 
“All of the provisions of this act shall be administered and enforced with a view 
to carrying out the above declaration of policy,” indicates that the stated policy 
is an integral part of each of the ensuing subdivisions, or parts, of the act and 
must be read as if written separately into each of the several parts. 

The role of the national transportation policy in connection with determina- 
tions made by the Interstate Commerce Commission, has been the subject of 
comment in Interstate Commerce Commission vy. Inland Waterways Corporation 
(319 U. S. 671), especially the dissenting opinion of Mr. Justice Black at pages 
697-703 ; McLean Trucking Company v. United States (321 U. 8. 67); Bastern 
Central Motor Carrier Association v. United States (321 U. S. 194) ; and United 
States v. Pennsylvania Railroad Company (323 U. 8S. 612), all of which discuss 
the policy in more or less general terms and in relation to its impact upon the 
actions of the Interstate Commerce Commission in connection with its regulatory 
functions and duties. No mention is made in any of these cases of the effect of 
the stated policy on the actions of members of the other administrative branches 
of the Government in their dealings with carriers, and while it does not appear 
that any action or operation of officials of other administrative branches of the 
Government were involved in those cases, they do not appear to afford any 
expression of obligation upon shippers generally in that connection which would 
serve aS a guide or direction to Government officials in the discharge of their 
duties as traffic managers. 

When other departments or agencies of the Federal Government deal with the 
carriers, they represent the Government usually as a shipper or user of transpor- 
tation services, and their relationship to the carriers is comparable to the rela- 
tionship of other shippers or users of such services to such carriers. A com- 
mercial shipper, upon locating or establishing a new plant or facility to manu- 
facture or process a product, becomes concerned with the problem of ascertaining 
whether satisfactory rates are available via carriers by rail, motor, water, or 
otherwise, both on the raw materials inbound to, and the manufactured products 
outbound from, the new plant, and in undertaking to procure the establishment 
of such rates, if they are not available. To this end negotiations may be under- 
taken with the carriers involved and if they are completed satisfactorily, the 
carriers ordinarily will initiate the necessary action to establish the proper rates 
by filing tariffs with the Interstate Commerce Commission, such tariff rates to 
become effective on statutory or other notice, subject to suspension or rejection 
for due cause by the Interstate Commerce Commission or other controlling regu- 
latory body. Obviously the same process is available when a department or 
agency of the Federal Government initiates a new program authorized by the 
Congress, with the exception that if the negotiated rates are less than established 
tariff rates they may be made available in the form of section 22 tenders or 
quotations, rather than in the regularly published tariffs to be filed with the 
Interstate Commerce Commission. 

As pointed out in the letter from this Office dated April 13, 1951, B—102080, to 
the General Services Administrator, it is difficult to understand how a Govern- 
ment traffic manager, engaged primarily in the procurement of transportation 
services, properly can give effect, in his day-to-day dealings with the carriers, 
to the provisions of the national transportation policy which require for their 
implementation consideration of such variable factors as the reasonableness of 
charges, the maintenance of sound economic relations in transportation and among 
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the carriers, the prevention of unjust discrimination and destructive competitive 
practices—all as they may be affected by the particular transportation services 
which it is the function of the traffic manager to procure. The traffic manager 
ordinarily does not have readily available the vast amount of data concerning 
the financial structure of the carriers, their costs of operations, the value of 
their plant and equipment, the extent of their operations, their current earning 
position, and many other matters that seem pertinent to the proper enforcement 
of the national transportation policy. What might seem to one traffic manager 
or to one set of traffic managers as contributing to “sound economic conditions 
in transportation” or as constituting “unjust discrimination” or “destructive 
competitive practices” might seem to another traffic manager or another set of 
traffic managers as constituting neither an unjust discrimination, nor a destruc- 
tive competitive practice, nor as contributing to unsound economic conditions in 
transportation. The question as to what constitutes an unjust discrimination 
or a destructive competitive practice must be determined in the light of the 
pertinent surrounding facts in particular situations. In order that the prime 
objectives of the Interstate Commerce Act against unjust discrimination, un- 
reasonableness, etc., may be attained uniformally in its administration, the courts 
generally have required that such matters, constituting administrative questions, 
be considered as primarily within the jurisdiction of the Interstate Commerce 
Commission for determination, in the light of the particular facts and circum- 
stances involved. It is believed to be expecting too much to assume that traffic 
managers for the Government, operating in the widely unrelated fields in which 
the various departments of the Government have need for transportation services, 
peculiar to their individual requirements, would attain anything less than chaos 
in the acceptance or rejection of rate tenders, if the traffic managers are supposed 
to give effect to their individual ideas of what the national transportation policy 
requires in relation to the particular services, which it is their function or duty 
to nrocure. 

The discussion of the national transportation policy contained in Senate Report 
No. 2034 on the supplemental appropriation bill, 1955, has been carefully noted 
and considered. The question of Government appearances in connection with 
rate increase proposals was discussed in testimony before the Senate Committee 
on Appropriations by Mr. Edmund F.. Mansure, Administrator of the General 
Services Administration, during hearings on H. R. 9936. Mr. Mansure was ques- 
tioned by the committee with respect to the appearance of personnel of the Gen- 
eral Services Administration before the Interstate Commerce Commission and 
other regulatory bodies in opposition to general rate increases songht by the 
carriers or utilities, and was asked to explain the authority for such activities. 
Mr. Mansure replied that such anpearances were authorized and required by the 
provisions of paragraph (4), section 201 (a) of the Federal Property and Admin- 
istrative Services Act of 1949, Public Law 152, 81st Congress, and he was granted 
permission by the committee to furnish subsequently a more complete explanation 
of such activities by the personnel of his agency. See, in this connection, pages 
945 to 949 of the report of hearings before the Senate Committee on Appropria- 
tions on the supplemental appropriation bill, 1955, H. R. 9936. In the material 
thus furnished, it was explained that since the Government is one of the largest— 
if not the largest—single user of transportation and utilities services, it was 
deemed right and proper that it be represented at proceedings before the regula- 
tory bodies during the consideration of requests for general increases in rates 
and charges, so that it could furnish a proper evaluation of the effect of such 
general increases upon its costs in connection with future procurement programs. 
In other words, the Government as a shipper or user of the service should have 
“its day in court” along with other shippers and users, and where proposed 
increases were considered excessive it did not seem improper for the Government 
to oppose the granting of the general increases sought by the carrier or utility. 
This position appears highly logical and in keeping with the terms and provisions 
of the cited Federal Property and Administrative Services Act of 1949. The 
General Accounting Office is without information warranting a conclusion that 
opposition by Government agencies to proposed general increases in rates has 
been undertaken solely because such increases, if made effective, would increase 
the cost of Government operations, though, of course, it agrees that such proposed 
increases should not be opposed solely to accomplish a saving of appropriated 
funds available to the several departments and agencies. The occasion for, and 
the extent of, the opposition by Government personnel to requests for general 
increases would seem to be a matter for the exercise of sound, informed, adminis- 
trative judgment in individual cases. Abuses of discretion in any case will no 
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doubt be properly adjusted when brought to the attention of the responsible 
officials in the departments oragencies involved. The General Accounting Office 
agrees, also, that the bargaining for rates or the playing off one carrier against 
another by Government procuring officials, where it is known to the Government 
negotiators that such procedure is destructive of the ability of the competing 
carriers to function, is not justified. It is not understood, however, how admin- 
istrative officials of the Government can assume to determine that rates volun- 
tarily tendered by the carriers should be rejected because, in the opinion of 
Government personnel involved, the rates may not be sufficiently productive of 
profitable revenue. 

In view of what has been said above, the answer to the first specific question 
on page 2 of your letter is that the requirements of the national transportation 
policy are believed to be too comprehensive and indefinite to permit any satisfac- 
tory application by traffic managers for the Government in the discharge of their 
function in procuring transportation services. With respect to the second ques- 
tion, you are advised that it was and is the considered opinion of the General 
Accounting Office that traffic managers of the Federal Government are not 
charged directly with responsibility for the enforcement of the national trans- 
portation policy and that any attempt on their part to give it effect in procuring 
services at proper rates for the Government would result in uncertainty and 
confusion in the award of Government business, with understandable protest 
and objection from the carrier or carriers tendering rejected lower rates. 

Considering now your reference particularly to the last paragraph and last 
sentence of the letter of April 13, 1951, from former Acting Comptroller General 
Yates to the Administrator of General Services, it is proper to call attention 
to the fact, as stated in the first paragraph of that letter, that it was written in 
response to a request from the addressee for review of a proposed regulation and 
for advice “as to concurrence or recommendations for changes and improvements 
therein.” It is in the light of the request so made that the letter of April 13, 
1951, was written. The conclusion expressed in that letter with respect to the 
effect of the national transportation policy is considered proper and will be given 
effect by this Office in the audit and settlement of transportation accounts. 
Applying that conclusion this Office will endeavor to see that payments made for 
services procured at reduced rates are audited in conformity with the reduced 
rates tendered and accepted. It will not assume to pass upon any question as 
to whether the rates so tendered are or are not in conformity with the declara- 
tions of national transportation policy for the reason that it considers that the 
determination of any such question requires a consideration of extensive perti- 
nent factors for the evaluation of which it does not have the necessary facilities, 
and for the further reason that it does not have authority finally to resolve any 
question of transgression of the national transportation policy that may be 
involved. If aggrieved carriers who consider themselves unwarranted victims 
of a disregard of the national transportation policy, notwithstanding that the 
award of the Government business by reason of which they may consider them- 
selves aggrieved was made pursuant to specific statutory authority for them to 
furnish transportation for the United States at free or reduced rates, elect to 
contest the assumed violation, this Office considers that their protests or objec- 
tions can be resolved finally and authoritatively only by a reference of the 
question to the Interstate Commerce Commission or the courts. 

Sincerely yours, 
EB. L. FIsHer, 
Acting Comptroller General of the United States. 


COMPTROLLER GENERAL QF THE UNITED STATES, 
Washington, D. C., April 13, 1951. 
The ADMINISTRATOR OF GENERAL SERVICES, 
General Services Administration. 


My DEAR Mr. ADMINISTRATOR: Reference is made to your letter dated March 9, 
1951, furnishing copies of a proposed personal property management regulation 
to be issued by your office on the subject of Transportation and Traffic Manage- 
ment, designed, as stated in the mentioned letter, “to effect economy and effi- 
ciency in the transportation of Government property, including the procurement 
of traffic information, rates and services.” Your office requests that this Office 
review the document and furnish advice as to concurrence or recommendations 
for changes or improvements therein. 
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As indicated in your letter, section 201 of the Federal Property and Adminis- 
trative Services Act of 1949, Public Law 152, 81st Congress, provides that the 
Administrator shall to the extent that he determines it is advantageous to the 
Government in terms of economy, efficiency, or service, “prescribe policies and 
methods of procurement and supply of personal property aud nonpersonal sery- 
ices, including * * * transportation and traffic management.” This is consistent 
also with the declaration of policy contained in section 2 of said act. The present 
proposed regulation appears to be a step in the direction of systematic and coor- 
dinated procedures in the procurement of transportation services and generally 
should promote orderly improvements and effectiveness in practices covering the 
transportation of Government property. Any proposal which contemplates 
economy and efficiency in Government transportation and traffic management, as 
in this instance, if properly managed and observed, should result in the conserva- 
tion of public funds appropriated for that purpose. 

Giving consideration to particular provisions of the proposed regulation, it is 
believed that the addition of a requirement in paragraph 4 for showing car num- 
ber and initials of cars involved in carload shipments would contribute to defi- 
niteness, particularly in instances in which shipments may move under com- 
mercial bills of lading. It seems possible also that administrative agencies 
would be aided in their functioning under this paragraph if required to retain 
a copy of each bill of lading for a stated period of, say, not less than 8 years. 

Concerning item 5, it is noted that the word “recurring,” in the third line of 
this item, may be subject to different interpretations. It may be advisable to 
specify the number of carload or truckload movements within a definite period 
of time, as, for example, 10 or more ecarload or truckload movements within 
any single month. There has been an urgent need for a program of the type 
contemplated, to afford the Government a sound basis for ititiation of proper 
proceedings before regulatory bodies or other action seeking favorable a€just- 
ments in applicable freight rates and charges or modification of unreasonable 
tariff requirements. 

It is noted that item 6 (a) makes specific reference to section 22 of the Inter- 
state Commerce Act, as to interstate movements, and to comparable provisions 
of State regulatory laws, as to intrastate movements. To bring attention to the 
availability of other transportation agencies authorized to carry Government 
freight free or at reduced rates, it is suggested that item 6 (a) might well 
include also a reference to 49 U. 8. C. 317 (b), 906 (c), 1006 (c), and a general 
reference to similar provisions in State regulatory laws, pertaining to motor com- 
mon carriers, water common carriers, and freight forwarders, respectively. 

In connection with item 6 (d) it may be observed that prompt notification, 
to this Office, of changes created by agreement between Government agencies 
and carriers affording the Government lower-than-tariff rates, or rates and 
services not authorized in published tariffs, is essential to the full protection of 
the Government’s interest in the audit of carriers’ bills by the General Account- 
ing Office. Accordingly, it would assist in the orderly examination of affected 
transportation accounts and tend to minimize disruption of the audit program 
conducted by this Office, if item 6 (@) may be amended to embody a direction 
that a signed copy of any quotation or concession in the matter of rates or 
services, or, if no such signed tender results, then copies of the forms designated 
as appendix A and appendix B, be forwarded directly, and promptly upon sign- 
ing, to the General Accounting Office, wherever the negotiations result in a 
concession or accepted quotation. 

Since the proposed regulation has for its indicated purpose the effectuation 
of economy and efficiency in the transportation of Government property, being 
consistent in this respect with the general purpose of section 201 of the Federal 
Property and Administrative Services Act of 1949 and with the imperative need 
for prudent and efficient application of appropriated moneys to the payment of 
the considerable transportation bill annually incurred by the Government, the 
purport of item 6 (f), if intended to serve as an inviolate rule for the guidance 
of public officials responsible for the transportation activities of the Government, 
seems likely to inject consideration which because of their generalities may 
render negotiating operations so uncertain as to preclude the Government from 
advantages, to which, under other provisions of the act, as construed by the 
courts, it could become entitled through free negotiation. Said item 6 (f) 
apparently requires executive agencies, including the General Services Admin- 
istration, in their function of negotiation, to observe the statement of the na- 
tional transportation policy enunciated in the Transportation Act of 1940 
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(54 Stat. 898, 899), as a controlling element in the determination of the pro- 
priety of “negotiations for, and the unsolicited tender by carriers of, special 
rates, and services.” The pertinent provision of the law which precedes part 1 
of the Interstate Commerce Act. states: 

“It is hereby declared to be the national transportation policy of the Congress 
to provide for fair and impartial regulation of all modes of transportation sub- 
ject to the provisions of this act, so administered as to recognize and preserve 
the inherent advantages of each; to * * * foster sound economic conditions in 
transportation and among the several carriers; to encourage the establishment 
and maintenance of reasonable charges: for transportation services, without 
unjust discriminations, undue preferences or advantages, or unfair or destruc- 
tive competitive practices * * *.” 

This provision of the law amended the Interstate Cummerce Act, chapters 1, 
8, 12, and 13 of 49 U.S. C., which relate to the regulation of carriers by raiiroad, 
by motor vehicle, and by water, and freight forwarders, respectively. Imple- 
mentation of the national transportation policy as here set forth appears to be 
entrusted to the care and management of the Interstate Commerce Commission 
which is peculiarly equipped and has or can assemble and examine comprehen- 
sive data and information necessary to give proper effect to this policy. In this 
connection, it is noted that the Supreme Court of the United States has charac- 
terized the national transportation uiicy as the “Commission’s guide to ‘the 
public interest.’” See McLean Trucking Co. v. United States (321 U. S. 67, 82), 
where it is stated: 

“* * * That policy, which is the Commission’s guide to ‘the public interest’ 
* * * demands that all modes of transportation subject to the provisions of the 
Interstate Commerce Act be so regulated as to ‘recognize and preserve the 
inherent advantages of each; to promote safe, adequate, economical, and efficient 
service and foster sound economic conditions in transportation and awong the 
several carriers * * *.’” 

And in I. 0. C. v. Parker (326 U. 8S. 60, 66), it is stated that the declaration of 
the national transportation policy “requires administration so as to preserve 
the inherent advantage of each method of transportation” and that “the solution 
lies in the balancing by the Commission of the public interests in the different 
types of carriers with due regard to the declared purposes of Congress.” (Italics 
supplied. ) 

It is difficult to understand how shipping or procuring officers of the Govern- 
ment, not having available to them the detailed facts normally produced before, 
or available to, the regulatory bodies, and not enjoying ordinarily the broad 
perspective which those bodies acquire through their comprehensive study of 
related transportation facilities, can be expected adequately to balance and apply 
the factors inherent in the application of the stated policy, or how they can, with 
any degree of uniformity and certainty, govern their acceptance or rejection of 
tenders by carriers primarily through attempted observance of the elements of 
such policy. The statement of the national transportation policy in the Inter- 
state Commerce Act makes no reference to section 22, or to similar exempting 
provisions which sanction transportation performed for the Government free 
or a reduced rates, and neither section 22 nor other similar provisions have 
been amended to indicate that an obligation is imposed on Government shipping 
officers to condition their acceptance or rejection of any tender of service free 
or at reduced rates because of a consideration of the national transportation pol- 
icy. On the contrary section 22 of the act seems to have been viewed as making 
it incumbent upon Government shipping officers to obtain and accept tenders of 
reliable carriers where it is established that such action will result in reduced 
transportation cost without sacrifice cr efficiency. In this connection it is noted 
that as recently as 1944, the Supreme Court of the United States, in considering 
operations under an agreement made in pursuance of said section 22, stated in 
Southern Railway Co. v. United States (322 U. S. 72, T7): “We must assume 
that the contracting officers for the United States drove as provident a bargain 
as a reading of the agreement fairly permits.” It is believed, therefore, that 
the effect of item 6 (b) in the proposed regulation, relating to “national trans- 
portation policy” would be to impose an unwarranted burden upon interested 
Government agencies in their negotiations for reduced rates and that it may 
prejudice the rights of the United States to benefits tendered or available to it 
under specific statutory enactments. So far as the matter may be for official 
consideration by this Office in connectinon with the audit of said accounts 
or otherwise, it is considered necessary that the validity and effect of reduced 
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rate tenders or other concessions offered the Government under the provisions 
of section 22 of the Interstate Commerce Act, and comparable provisions relating 
to transportation facilities other than railways, be determined independently 
of the provisions establishing the national transportation policy. 
Sincerely yours, 
Frank L. YATEs, 
Acting Comptroller General of the United States. 
Senator Lauscue. Mr. Welty. 
Mr. Welty, we will include in the record a full transcript of your 


paper. 


STATEMENT OF HARVEY A. WELTY, COMMERCE COUNSEL, CENTRAL 
STATES MOTOR FREIGHT BUREAU 


Mr. Wetty. Thank you very kindly. 

(Mr. Welty’s complete statement follows his initial remarks and 
replies to interrogatories. ) 

Senator Lauscue. If you will proceed to present it to us by briefing, 
without reading it. 

Mr. Weury. There are a few things that I would like to discuss, 
Mr. Chairman. 

Senator Lauscue. Yes. 

Mr. Wexry. Which I think would be—— 

Senator Lauscue. We want you to do that. 

Mr. Wexry. Thank you kindly. 

I will skip the entire first page, with the exception of saying that 
my name is Harvey A. Welty, and I am employed as commerce counsel 
by the Central States Motor Freight Bureau, Inc., 316 East Ohio 
Street, Chicago, Il]., which is a nonprofit corporation under the laws 
of the State of Illinois. 

I would like to explain that the members of the bureau are indi- 
viduals, partnerships, and corporations engaged as motor common car- 
riers in the transportation of property in interstate commerce. 

Weare supporting the Senate bill S. 943. 

The balance of the page, of the first page, is just a statement of my 
qualifications relative to testifying on this bill, my experience with the 
contract carrier schedules. 

On page 2, I give a brief description of the law, section 218 (a), part 
II, of the Interstate Commerce Act, that requires the filing of the mini- 
mum charges by contract carriers at the present time. 

Now, the practices of the contract carriers in filing their schedules, 
xan discussed at some length. And I would like to go into that 
a little. 

There are hundreds of cases at the present time where contract car- 
riers file a schedule naming rates for the account of one shipper only, 
and it is possible in those circumstances to determine the rate that the 
contract carrier is charging that particular shipper. 

However, there are any number, and many of them, of the sched- 
ules of the contract carriers that name rates for more than one shipper. 

It is impossible in such instances for the public or any competing 
mode of transportation to determine the rates that the contract car- 
rier is actually charging. 

Now, on page 3, T ito state that many schedules do not contain all 
the charges assessed by a particular contract carrier for accessorial 
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service, such as inside delivery, placing the shipment on shelves, and 
other services, because several contract carriers have taken the posi- 
tion that such services are not a part of transportation and therefore 
they are not required to publish any minimum rates and charges rela- 
tive to such services. 

Now, it is not unusual to find a contract carrier will publish a 
schedule naming rates on a particular commodity for the account of 
one or more shippers, and subsequently that same contract carrier 
will publish another scheduls for the same shippers which will name 
a different rate, sometimes higher and sometimes lower minimums, 
than the first schedule. And it doesn’t cancel the first schedule that 
the contract carrier filed. 

In such instances, of course, it is the interpretation of the law that 
the latter schedule takes preference. But it has caused confusion. 
And, again, the contract carrier has two levels of rates published, and 
in trying to determine what is the applicable rate that competitive 
carriers must meet it is a difficult task. And we are unable to deter- 
mine what the actual charges are. 

There are many contract carrier schedules on file with the Commis- 
sion which name point-to-point commodity rates and mileage rates 
in the same publication. And these point-to-point commodity rates 
and mileage rates are different. 

The point-to-point commodity rates and the mileage rates alternate, 
and whichever 1s the lowest charge is the applicable charge. 

The average contract carrier is an irregular route carrier. Many 
of these schedules do not have any mileage guides of any kind, and 
it is impossible to determine in that case not only what the actual 
charge is but what even the minimum charge is. 

Now, section 218, part II of the act, requires a contract carrier to 
publish and file with the Commission a schedule naming their mini- 
mum charge for transportation service. And these minimum charges 
may not be reduced upon less than 30 days’ notice to the public, except 
under special permission by the Commission. 

I continue on page 4 and show that the common carrier under sec- 
tion 217 (c)—I am talking about the motor carriers now, Mr. Chair. 
man—of the act may not make any changes in their rates except after 
30 days’ notice. 

And I might here say that the common carriers by rail or freight 
forwarders are similarly restricted. They cannot make any changes 
in their rates except under 30 days’ notice, except by special permis- 
sion of the Commission. 

Now, at first blush, it appears that both the common carriers and 
the general public have equal notice of any rate reduction proposed 
by either common or contract carriers. However, under the law as it 
exists today, such is not the case. 

A contract carrier may change its actual rates at will, dependent 
upon the agreement of the contracting shipper. 

Now, all the law now requires is that a contract carrier may not 
reduce its minimum rates shown in its schedule upon less than 30 days’ 
notice. 

Now, in actual practice, we have this situation insofar as contract 
carriers are concerned. A schedule will show a rate of 50 cents per 
100 pounds, and I have used canned goods as a commodity, from 
point A to point B for the account of 10 different shippers. 
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The 50-cent rate may be the minimum rate or the actual rate for 
the account of 1 of the shippers named in that schedule and the 
actual rate charged by that contract carrier for the 9 other shippers 
may be 55 cents per 100 pounds. 

he 55 cents could be the same rate as the competitive common- 
carrier tariff published for the transportation of that commodity. 

Now, the contract carrier can reduce those actual rates—that 55 cents 
he can reduce down to 50 cents at any time he wants to with no notice 
given to anybody. We have had experience where contract and com- 
mon carriers have been sharing in the traffic and suddenly the common 
carriers don’t get any more of the traffic; they make an investigation 
and they find out the rates have been reduced. They have had no 
notice of it whatsoever, and none is required under the act at the 
present time. 

Senate bill S. 943, if passed, would eliminate that practice. 

Now, I would like to discuss the effect upon the common carriers 
of these practices and of contract carriers under the law as it exists 

ay. 

Where a contract carrier’s schedule, naming minimum rates for the 
account of one particular shipper, is on file with the Commission, it 
is possible to ascertain the actual rates and charges being assessed that 
shipper for the transportation of the traffic described in that schedule. 

However, when more than one shipper is shown in a particular con- 
tract carrier’s schedule, there is no way that I, or any other person not 
on the Commission’s staff, can ascertain what actual rates and charges 
are being assessed by that contract carrier. 

All I can do is assume that there is a contract with one of the ship- 
pers shown in that schedule which contains rates and charges which 
are the same as in the particular schedule. It is impossible for the 
public to determine what rates and/or charges the contract carrier is 
actually charging any of the shippers shown in those schedules. 

This same situation prevails where the same shipper appears in 
several different shotiatea of a contract carrier naming rates on the 
same commodity from or to the same points. 

In my statement, Mr. Chairman, above, that I haven’t read, I have 
explained how one shipper will be shown in several different sched- 
ules of a contract carrier naming rates on the same commodity from 
and to the same points, and they will have different minimums. And 
that is what I am referring to here. It is impossible, then, to even 
begin to know what 

Senator Lauscue. What the minimum is? 

Mr. Wetry. What the minimum is. 

You just have to keep checking through until you find the lowest 
possible minimum that is published for that particular shipper in 
any of these schedules of the contract carrier. 

See, I have heard the statement many times that contract carriers 


are not in competition with common carriers, that the contract car- 
rier competes with pave carriage. In instances where a contract 
sh 


carrier serves one shipper and renders a specialized service not of- 
fered by common carriers, that statement may be true. 

And I might add there, Mr. Chairman, that that is the type of a 
contract carrier which I believe to be a true contract carrier, a carrier 
who renders a specialized service for a particular shipper, which isn’t 
offered by common carriers. 
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However, where contract carriers perform the same services offered 
by motor common carriers in the same type of vehicles, and there are 
hundreds of such operations, the above statement is not true. Con- 
tract carriers and common carriers are both faced with the threat of 
private carriage and that threat is as great to one as it is to the other. 

Now, the Bureau with whom I am associated has published hun- 
dreds and hundreds of reduced rates to meet the competitive rate of 
contract carriers, to enable our carriers to be competitive with the 
contract carriers and participate in the transportation of the traffic. 

I know from my actual experience that our members have lost 
traffic to contract carriers. Many times we are requested to ascertain 
the rate that a particular contract carrier charges. 

We ask the carrier, our member carrier, who the shipper is and who 
the contract carrier is. Now, if this contract carrier has a contract 
naming a rate for that particular shipper, we can ascertain what the 
actual rate is. But if that contract carrier has that shipper, partic- 
ular shipper and half a dozen others, we don’t know what the rate is. 

Then, we tell our carrier the lowest rate that is named in that 
schedule. And the carrier tells us to make publication. 

Now, the impact of this situation is that we have discovered in 
many, many cases that the motor carriers for whom we have pub- 
lished these reduced rates have made a needless sacrifice of revenue 
by publishing a rate below the actual level or below the actual rate 
that the contract carrier was charging, not knowing what the actual 
rate is that the contract carrier is charging to move this traffic. 

Senator Lauscue. Yes. 

Mr. Wetty. As I told you, we publish the lowest rate that is named 
in that minimum schedule. 

That is the impact upon the common carriers, is that they are 
publishing rates and making needless sacrifices in their revenue, in an 
attempt to be competitive. 

The net effect is that a rate named in a contract carrier’s schedule 
which is not the actual rate being charged by the contract carrier is the 
instrument which sets the rate level for common carriers. 

Thus, instead of the common carrier being the ratemaking agency, 
the minimum rate of the contract carrier becomes a ratemaking 
factor. And I know of two proceedings where the Commission has 
made investigations on their own motion to halt the downward spiral 
of rates established by common carriers to meet rates published in 
contract carrier minimum schedules. 

And I know of two instances where the railroads have made wide- 
spread reductions, that is, they have made reductions throughout the 
entire official territory to meet a level of rates, that started off as a 
starting point to meet the contract carrier rates, and they had no 
actual knowledge in these instances that the contract carrier rates that 
was moving the traffic—what those rates were. In other words, they 
could have been higher. But they started off with a minimum. 

Now, recently in a proceeding before the Interstate Commerce Com- 
mission in I. and S. Docket No. 6652, title Coffee, New York to Buffalo, 
decided March 22, 1957, a rail carrier attempted to publish a reduced 
rate to meet what it had been told was the actual rate of a contract 
carrier. The rate proposed by the rail carrier was 4 cents per 100 
pounds higher than the rate that was named in the contract carrier’s 
schedule. 
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That proceeding was decided on other issues. However, it is note- 
worthy that the rail carrier could not prove the actual rate charged 
by the contract carrier except by inadmissible hearsay evidence. 

I could go on ad infinitum with other instances and examples 

Senator Lauscue. Please explain that. Why could not they summon 
the shipper ? 

Mr. Wetry. Well, sir, this comes down to a case, I imagine, of em- 
barrassing the shipper, or something along that line. There is a 
policy—I will agree with you that they could have subpenaed the 
shipper or they could have asked him to appear. 

Senator Lauscue. Yes. 

Mr. Wetry. But many times, sir, in appearing in proceedings before 
the Commission, you are reluctant to do anything that is going to 
cause embarrassment to the shippers who are using your particular 
service or the carriers that you represent. 

It is a hardship that counsel has to go through in many cases. 
But I presume that was one of the situations here existing. I don’t 
know why, but that would be my thought, Mr. Chairman. 

Now, the publication of actual rates by contract carriers It has 
been stated, or it may be stated by persons who oppose this bill that 
it would be eel for contract carriers to publish in their sched- 
ules the actual rates and charges they are assessing. 

I cannot subscribe to that statement. There are presently hundreds 
of contract carrier schedules on file with the Interstate Commerce 
Commission which name rates for the account of one shipper and 
must therefore be the actual rate charged that particular shipper. 

Moreover, the contract carrier could, if it so desired, publish in its 
schedule a copy of each of its contracts with various shippers. 

Now, common carriers are required to spell out and state their 
charges in connection with any and all accessorial services they render. 
Often, the unknown services performed by a contract carrier are the 
controlling factor in the shipper’s determination of the agency of 
transportation it will use. 

Contract carriers should be required to name their actual charges 
for each shipper with whom they do business and those charges should 
include the rates for the actual transportation services and all other 
accessorial services rendered of whatever description. 

Mr. Chairman, at this point I respectfully request that section 218, 
paragraph (c), of the Interstate Commerce Act, as amended, 49 
United States Code, section 318, paragraph (c) be further amended 
as follows: 

By striking from the first sentence thereof the word “reduction,” 
and substituting therefor the words “change in any.” 

At present, section 218 (c) of the Interstate Commerce Act author- 
izes and empowers the Commisison to suspend and investigate a reduc- 
tion of a contract carrier charge. However, the present act does not 
authorize or empower the Commission to suspend any other change 
in a contract carrier’s charges. 

Certain contract carriers have published reduced charges which 
have been suspended by the Commission. At the expiration of the 
7-month statutory period of suspension, the reduced charges have 
become effective. The contract carrier then increases the reduced 
charges by whatever amount it pleases and, as the Commission can- 
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not suspend an increase in a contract carrier’s charge, that carrier 
is able to secure a reduction in its minimum charge without suspen- 
sion. 

Now, I would like to explain that, if I could. I talked this over 
with 2 or 3 people that read this, and they became confused, and 
they don’t seem to grasp what I am talking about. 

These are actual experiences. Everything that I have in my state- 
ment, I have lived through. 

Let’s start off with a rate of 50 cents a hundred pounds that the 
contract carrier and the common carrier both have on a particular 
commodity between two points. 

They are both enjoying some of the traffic. But the rate is down 
close to a level where any reduction would perhaps cause it to be 
doubtful whether it is contributing its fair share to the carrier’s 
overhead and transportation burden. 

Now, the contract carrier wants to reduce that rate. He wants 
to establish a 45-cent rate. Now, we will put this 45-cent rate to one 
side fora moment. He publishes a 44-cent rate. He has a very good 
idea that there is going to be a protest filed against this 44-cent rate, 
and there is one filed. Good cause is shown the Commission why the 
44-cent rate should be suspended. It is suspended. 

Now, any man, any counsel, any attorney, who is versed in pro- 
cedure before the Commission, can exhaust the various procedures 
open to him and extend a hearing beyond the 7-month statutory pe- 
riod that the Commission has the power to suspend any rate. 

Now, in the specific instance, the last one that happened to me, the 
examiner’s report was issued. The division’s report and order had 
been issued. And both of them ordered the rate canceled. 

A petition for reconsideration was filed and stayed the order of the 
division. The 7-month statutory period expired, and the 44-cent rate 
became effective and canceled the 50-cent rate. 

The day after that 44-cent rate became effective, the carrier pub- 
lished a penny increase on that rate and made it 45 cents. The Com- 
mission is powerless. They can’t do anything about it. I say that a 
contract carrier today can effect a reduction in his minimum rates 
any time he wants to, and the Commission can’t stop him. 

It takes him 7 months and 24 hours to do it. 

But my suggestions here and my proposed amendment would place 
the contract carrier on the same ground as the common carrier at the 
present time. It would eliminate this abuse which is now being 
exercised by certain persons. 

Senator Lauscne. Has your proposal been discussed with any of 
the members of the Interstate Commerce Commission ? 

Mr. We ty. No, sir; it has not. 

Senator Lauscue. Has it been discussed with : any other people that 
are interested in this general problem ? 

Mr. Wetry. I have discussed it with Mr. McBride, and I have dis- 
cussed it with carriers in the Middle West. But if you mean attending 
this meeting here, Mr. Chairman 

Senator Lauscne. Yes. 

Mr. Wetry. No, sir; I did not, other than Mr. McBride, and T 
believe Mr. Pinkney of the A. T. A., I haven’t discussed it with 
anybody. 
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_ Senator Lavuscuz. Now, your point is by using the medium of lift- 

ing the rate after the 7-month period has expired, they circumvent 
the ability of the Commission and yourself to check into it under the 
existing law? 

Mr. Wexryr. Not to check into it, but—— 

Senator Lauscue. Take action, remedial action ? 

Mr. Wexry. Take any action. 

Senator Lauscue. Yes. 

Mr. We.ry. The Commission has no authorization at that time. 

Senator Purrett. May I ask a question? 

Mr. Wetry. Yes. 

Senator Purrett. Do you know whether any like suggestion has 
been made in the past or has been investigated or given study? 

Mr. Weury. No; I am going to have to retract something that I 
said to the chairman hala asked if I talked to anybody over at the 
Commission, 

I remember now that I have talked to somebody over at the Com- 
mission. I talked to Mr. Cox, Director of the Bureau of Traffic, over 
at the Commission some time ago, and brought this to his attention, 
and it was news to him that it was being done. There are many things 
being done out in the field that the Commission doesn’t know about. 

Mr. Cox had no knowledge whatsoever that this action was being 
taken by anyone in the field. He was quite surprised. 

Senator Lauscur. My own belief is that you will have difficulty 
in procuring aflirmative action on your request unless we do get some 
knowledge of what the Commission thinks of it. 

Mr. Wetty. Well, would you suggest, Mr. Chairman 

Senator Lauscuer. The immediate impact of what you said strikes 
me very forceably. 

Mr. Wetry. Mr. Chairman, may I ask for a suggestion? Should 
I go over and see the Chairman of the Commission and explain this, 
and have him 

Senator Lauscue. I don’t see anything wrong in it. 

Senator Purrett. We can’t direct you to do it, but it would be help- 
ful to the deliberations of the committee if you would then apprise 
us of any further information along this line to help us in our ultimate 
decision. 

Mr. Weury. Senator, I can give you specific cases where this has 
happened. The I. and S. numbers, and everything else, and the 
rates. 

Senator Purret.. I think you have already established quite a bit 
of information here as to its being used. 

I asked the question which I don’t think you answered, as to whether 
or not this suggested change or like changes had been considered pre- 
viously, to your knowledge. 

Mr. Wetry. No, sir; I don’t think it ever has, Senator. These— 
I call them abuses—have cropped up insofar as we are concerned in 
the last year or two. We always knew they existed. It is something 
like the skeleton in the closet. You hope nobody finds it. But I have 
hesitated to bring it out in the open because of the fact that if it is 
going to become general knowledge I know it is going to be pushed 
around a great deal more, and we are going to have this become used 
by other attorneys at different times when they want to take advan- 
tage of it. 
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Senator Lauscue. Has the doctrine or the theory ever been raised 
that nothing that a judicial body does by way of delay that operates. 
prejudiciously upon a litigant shall be ere to have that impact ? 

r. Wevry. Let me say this, Mr. Chairman, that the Commission, 
in my opinion—and I believe I appear before the Commission in 
more proceedings a year than any other counsel in the country. I 
don’t say boastingly. 

Senator Laucug. Yes, 

Mr. We ty. It is just in the line of my work. I know the workload 
down there. I said a moment ago that if I wanted to exhaust all of 
the remedies open to me, or anybody else, any other attorney wanted 
to, they can—— 

Senator Lauscue. Burn up the 7 months? 

Mr. We tty. For instance, Mr. Chairman, a suspension order is 
issued. Usually within 2 weeks after that or 3 weeks at the most they 
will set that proceeding for either a modified hearing or notice of an 
oral hearing. They have to give the party usually 3 weeks to a month 
to prepare his case. You have a month and a half gone there. If it 
is modified procedure then we under the rules of practice have 30 
days to file our statement. That is 244 months. Then he has 10 days, 
respondent has 10 more days to file his reply. You have 3 months 
used up already. 

Now, the workload down there makes it impossible for the exami- 
ners at the Commission to get a recommended order out in less than 
30 days, I don’t care how hard they try. 

Senator Lauscue. Is there anyone here from the Commission ? 

Mr. Watratnu. Yes, Mr. Chairman. 

Senator Lauscue. May we hear from you on this item ? 

Mr. Watrarn. I have been listening with great interest. I am 
Commissioner Walrath. 

I have listened with great interest to this gentleman’s remarks. 
Frankly, I had not thought of the point he mentioned, but it has a 
great deal of merit to be thought about. 

I will take the thought back, Mr. Chairman, and we will look into 
it, and we will advise you. 

Senator Lauscue. All right. 

Senator Purretit. Well, would the witness still wish to consult 
with Mr. Clarke, or other members of the Commission, or do you feel 
the Commisioner now in his assurance that he will look into it, that 
will suffice? 

Mr. We tty. I would like to discuss it with him as to the details. 

Mr. Lauscue. I think you have made it quite clear. Go ahead. 

Mr. Wetry. Thank you very kindly. 

(The complete statement of Mr. Harvey A. Welty is as follows:) 

My name is Harvey A. Welty. I am employed as commerce counsel by the 
Central States Motor Freight Bureau, Inc., 316 East Ohio Street, Chicago 11, 
Ill., which is not a for-profit corporation under the laws of the State of Illinois. 
The members of the bureau, numbering approximately 800, are individuals, 
partnerships, and corporations engaged as motor common carriers in the trans- 
portation of property in interstate commerce. 

The bureau’s corporate purposes are research, commercial, and trade associa- 
tion. Various departments of the bureau analyze tariffs, make recommendations 


with respect to the establishment of tariff rates, charges, rules, and regulations; 
publish and distribute rates, charges, rules, and regulations in the bureau agency 
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tariffs, and appear in various proceedings where the interest of the member 
carriers and the industry require such representation. 

At the outset I should say that we support the Senate bill 8. 943. 

One of the functions of the commerce department of the bureau is to check 
all rates, rules, regulations, practices, and classification of traffic which are 
published and filed with the Interstate Commerce Commission, and are appli- 
cable between points within Central States territory. Our check or survey in- 
cludes rates published by the railroads, freight forwarders, and motor common 
and contract carriers. In the course of my employment in. the commerce depart- 
ment of the bureau which covers approximately 19 years, I have checked or 
supervised the checking of hundreds of contract carrier schedules. 

In so doing, I have found that under the presently existing law it is impossible, 
except in instances which I shall later discuss, to determine the actual rate 
that a contract carrier is charging a shipper for the transportation of its traffic 
in interstate commerce. This condition results from several factors and I would 
like to discuss those factors and their effect upon common carriers, both rail 
and motor. 

PRESENT LAW 


Under the existing law, section 218 (a), part II, of the Interstate Commerce 
Act, requires that: 

“It shall be the duty of every contract carrier by motor vehicle to file with 
the Commission, publish, and keep open for public inspection, in the form and 
manner prescribed by the Commission, schedules containing the minimum rates 
or charges of such carrier actually maintained and charged for the transporta- 
tion of * * * property in interstate or foreign commerce * * *.” 


PRACTICE OF CONTRACT CARRIERS IN FILING THEIR RATES AND CHARGES UNDER 
PRESENT LAW 


Pursuant to this section of the act, a contract carrier files a schedule or sched- 
ules with the Commission naming rates for the account of one shipper or more 
than one shipper in the same schedule. My check of contract carriers schedules 
reveals that the number of shippers shown therein ranges from 1 to 78. There 
are hundreds of instances where a contract carrier’s schedule, when originally 
published, contained but one shipper. As time passed additional shippers were 
added, until in 2 specific cases that I know of 23 and 35 different shippers 
appeared in these schedules. However, during the period within which these 
shippers were being added there had not been a single rate added or changed 
in any manner whatsoever. 

Furthermore, there are numerous instances wherein the same shipper will 
appear in several different schedules of a particular contract carrier which 
names different rates on the same commodity from and to the same points. 

Moreover, many schedules do not contain all the charges assessed by the 
particular contract carrier for accessorial services, such as inside delivery, placing 
the shipments on shelves, and other services, because several contract carriers 
have taken the position that such services are not a part of transportation and, 
therefore, they are not required to publish any minimum rates and charges relative 
to such services. 

It is not unusual to find that a contract carrier will publish a schedule naming 
rates on a particular commodity for the account of one or more shippers, and 
subsequently that same contract carrier will issue additional schedules which 
name rates different than those in the first schedule for the account of the same 
shipper. These other schedules, however, will not cancel the first schedule. In 
such instances different rates are shown for the same shipper in two or more dif- 
ferent schedules. The shipper, the contract carrier, and the Commission know 
the actual rate that is named in the contract between the shipper and the carrier. 
However, the public does not know the actual rates charged. I shall hereinafter 
state the effect of such practice upon common carrier operations. 

There are many contract carrier schedules on file with the Commission which 
name point-to-point commodity rates and mileage rates which result in different 
charges. These specific point-to-point commodity rates alternate with the mileage 
rates, whichever results in the lowest charge. As most contract carriers operate 
over irregular routes it is impossible to determine from such schedules the mini- 
mum charges named therein. 

Section 218 (a) part II of the act, requires that contract carriers publish and 
file with the Commission a schedule naming their minimum charges for trans- 


SURFACE TRANSPORTATION RATEMAKING BILLS 203 


portation services. Those minimum charges may not be reduced upon less than 
30 days’ notice to the public except under special permission by the Commission. 
+ Common carriers under section 217 (c), part Il of the act may not make any 
changes in their rates except after 30 days’ notice of the proposed change except 
by special permission of the Commission. At first blush it appears that both 
common and contract carriers and the general public have equal notice of any 
rate reduction proposed by either common or contract carriers. However, under 
the law as it exists today such is not the case. A contract carrier may change 
its actual rates at will dependent only on the agreement of the contracting shipper. 
All the law now requires is that a contract carrier may not reduce its minimum 
rate shown in its schedule upon less than 30 days’ notice. Thus in actual practice 
we have this situation insofar as contract carriers are concerned: A schedule will 
show a rate of 50 cents per 100 pounds from point A to point B applicable on 
eanned goods for the account of 10 different shippers. That 50-cent rate may be 
the minimum rate or the actual rate for the account of 1 shipper, and the actual 
rate for the account of the 9 other shippers may be 55 cents per 100 pounds which 
could be the same rate published by common carriers. The contract carrier can 
make a new contract with any one or all of the nine other shippers reducing his 
actual rate from 55 cents to 50 cents and no notices to reduce such rates are given 


to the public, nor is such notice required under the present law. The Senate bill 
S. 943, if passed, would eliminate that practice. 


EFFECT UPON COMMON CARRIERS 


Where a contract carrier’s schedule, naming minimum rates for the account 
of one particular shipper, is on file with the Commission, it is possible to as- 
certain the actual rates and charges being assessed that shipper for the trans- 
portation of the traffic described in that schedule. However, when more than 
one shipper is shown in a particular contract carrier’s schedule there is no 
way that I, or any other person not on the Commission’s staff, can ascertain 
what actual rates and charges are being assessed by that contract carrier. All 
I can do is assume that there is a contract with one of the shippers shown 
in that schedule which contains rates and charges which are the same as in 
the particular schedule. It is impossible for the public to determine what 
rates and/or charges the contract carrier is actually charging any of the ship- 
pers shown in those schedules. This same situation prevails where the same 
shipper appears in several different schedules of a contract carrier naming 
rates on the same commodity from or to the same points. 

I have heard the statement many times that “contract carriers are not in 
competition with common carriers; that the contract carrier competes with pri- 
vate carriage.” In instances where a contract carrier serves one shipper and 
renders a specialized service not offered by common carriers, that statement may 
be true. However, where contract carriers perform the same services offered by 
motor common carriers in the same type of vehicles, and there are hundreds 
of such operations, the above statement is not true. Contract carriers and 
common carriers are both faced with the threat of private carriage and that 
threat is as great to one as it is to the other. 

The bureau, with whom I am associated, has published hundreds and hun- 
dreds of reduced rates to enable its member carriers to retain traffic which a 
contract carrier was attempting to secure, or to enable our member carriers 
to be competitive with contract carrier rates in their quest for traffic. That 
brings me up to the crux of my discussion here before this committee. 

I know from actual experience that our member carriers have lost traffic to 
contract carriers. Many times we are requested to ascertain the rate pub- 
lished by a contract carrier as it is the desire of member carriers to publish a 
rate which will enable them to meet that contract carrier’s rate and regain 
the traffic. We are advised who the shipper is and the name of the con- 
tract carrier. If by chance this particular contract carrier has a schedule with 
this shipper, who does not appear in any other schedule of this same contract 
carrier, we can ascertuin the actual rate the contract carrier is charging that 
shipper. However, if that shipper is named with other shippers in the same 
schedule we do not know what rate the contract carrier is actually charging 
that particular shipper. In such cases we advise our member carriers of the 
lowest rate named in that particular schedule. We are then instructed to 
publish that rate. In many instances we have discovered that the actual rate 
the contract carrier is charging a shipper is higher than the minimum rate 
shown in the carrier’s schedule and published by our bureau for the account 
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of member carriers. In such instances member common carriers have made 
needless reductions in their rates below the level actually necessary to enable 
them to meet the competitive contract carrier rate. The net effect is that 
a rate named in a contract carrier schedule, which is not the actual rate being 
eharged by the contract carrier, is the instrument which sets the rate level for 
common carriers. Thus instead of the common carrier being the ratemaking 
agency, the minimum rate of the contract carrier becomes the ratemaking 
factor. I know of two proceedings where the Commission has made investiga- 
tions on their own motion to halt the downward spiral of rates established 
by common carriers to meet rates published in contract carriers’ minimum 
schedule. 

I know of instances where the rail carriers have established widespread re- 
duced rates due to minimum rates named in contract carrier schedules without 
definite knowledge that the contract carrier’s rates named in its schedules were 
the actual rates being assessed by the contract carrier. Here, too, is an ex- 
ample of unknown rates causing reductions in rates thereby becoming the rate- 
making factor for common carriers. 

Recently in a proceeding before the Interstate Commerce Commission, I. and 8. 
Docket No. 6652, Coffee—New York to Buffalo—decided March 22, 1957—a rail 
carrier attempted to establish a reduced rate to meet what it had been told was 
the actual rate of a contract carrier. The rate proposed by the rail carrier was 
4 cents per 100 pounds higher than the rate named in the contract carrier’s 
schedule. 

That proceeding was decided on other issues, however it is noteworthy that 
the rail carrier could not prove the actual rate charge by the contract carrier 
except by inadmissible hearsay evidence. 

I could go on ad infinitum with other instances and examples. However, I 
believe I have shown why we support the recommended change in section 218 (a) 
of the act and further examples would merely belabor the point. 


PUBLICATION OF ACTUAL RATES BY CONTRACT CARRIERS 


It may be stated by persons who oppose this bill that it would be impossible 
for contract carriers to publish in their schedules the actual rates and charges 
they are assessing. I cannot subscribe to that statement. There are presently 
hundreds of contract carrier schedules on file with the Interstate Commerce 
Commission which name rates for the account of one shipper and must therefore 
be the actual rates charged that particular shipper. Moreover, the contract car- 
rier could, if it so desired, publish in its schedule a copy of each of its contracts 
with various shippers. 

Common ¢earriers are required to spell out and state their charges in connection 
with any and all accessorial services they render. Often the unknown services 
performed by a contract carrier are the controlling factor in the shipper’s de- 
termination of the agency of transportation it will use. Contract carriers should 
be required to name their actual charges for each shipper with whom they do 
business, and those charges should include the rates for the actual transportation 
services and all other accessorial services rendered of whatever description. 

Mr. Chairman, at this point I respectfully request that section 218 (c) of the 
Interstate Commerce Act, as amended (49 U. 8. C., sec. 318 (c)) be further 
amended as follows: 

By striking from the first sentence thereof the word “reduction” and sub- 
stituting therefor the words “change in any.” 

At present, section 218 (c) of the Interstate Commerce Act authorizes and 
empowers the Commission to suspend and investigate a reduction of a contract 
earrier’s charge. However, the present act does not authorize or empower the 
Commission to suspend any other change in a contract carrier’s charges. 

Certain contract carriers have published reduced charges which have been 
suspended by the Commission. At the expiration of the 7-month statutory 
period of suspension the reduced charges have become effective. The contract 
earrier then increases the reduced charge by whatever amount it pleases, and, 
as the Commission cannot suspend an increase in a contract carrier’s charge 
that carrier is able to secure a reduction in its minimum charge without 
suspension. The recommended amendment would authorize and empower the 
Commission to suspend increases as well as reductions in contract carrier’s 
charges. The Commission presently has such authority in connection with com- 
mon carrier rates. In instances where a contract carrier desired to make an 
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increase in its charges which were actual increases and not pseudo increases, the 
earrier could petition the Commission for special permission to make such 
increases effective upon less than 30 days’ notice. 


Senate bill S. 943, and the amendment I have offered removes cer- 
tain competitive advantages now enjoyed by contract carriers which 
adversely affect the services rendered by common carriers to the 
shipping public. It is in the public interest and should be enacted 
into law. 

I wish to express my appreciation for the time given me and hope 
that my statement may be of some aid to the committee in its con- 
sideration of the bill. 

Thank you. 


(The Interstate Commerce Commission subsequently submitted the 
following letter of comment on Mr. Welty’s proposed amendment :) 


INTERSTATE COMMERCE COMMISSION, 
April 29, 1957. 
Hon. Greorce A. SMATHERS, 
Chairman, Surface Transportation Subcommittee, Committee on Interstate 
and Foreign Commerce, United States Senate, Washington, D. C. 


DEAR CHAIRMAN SMATHERS: At the hearing before your subcommittee on April 
18, 1957, Mr. Harvey A. Welty, in testifying on behalf of the Central States Mo- 
tor Freight Bureau, Inc., in support of S. 9438, suggested an amendment to sec- 
tion 218 (c) of the Interstate Commerce Act which would give the Commission 
the power to suspend proposed increases in motor contract carrier rates, the 
same as it now has with respect to proposed reductions in such rates. This is in 
response to your request for an expression from the Commission on this proposal. 

The reason advanced by Mr. Welty for his proposal is that sometimes certain 
motor contract carriers propose reduced minimum rates which they believe or 
suspect will be protested and suspended, and after such rates are suspended, 
will, by various delaying tactics, drag out the investigation and suspension pro- 
ceedings beyond the 7-month suspension period so that the proposed reduced 
rate will become effective. These carriers then immediately file a 1 or 2 cent 
increase in that effective date, but which is still below the rate initially sought 
to be reduced, and thereby, in effect, secure a reduction in the minimum charge 
without suspension since the Commission does not have the power under existing 
law to suspend a proposed increase in a motor contract carrier rate. 

At first blush, Mr. Welty’s suggested amendment would seem to offer a solu- 
tion to this problem. It would not, however, in the opinion of our legislative 
committee, have the intended effect, since, upon suspension of the proposed 1 
or 2 cent increase, as used in the foregoing illustration, the first reduced rate 
would remain the effective rate during the period of suspension. Thus Mr. 
Welty’s proposal would continue in effect a lower rate. 

This particular problem has not heretofore been called to the Commission’s 
attention. Insofar as we know, the practice described by Mr. Welty is not being 
widely used. We believe, however, that should it become a serious problem it 
could be met under existing law by tightening up on the delaying tactics sought 
to be employed by carriers in suspension proceedings. In addition, the Commis- 
sion has the power to institute investigations of such proposed increases on its 
own motion. For these reasons we recommend against adoption of Mr. Welty’s 
proposed amendment to section 218 (c). 

With your permission we wish to take this opportunity of submitting for the 
record our views on certain amendments to 8. 943 proposed by Mr. Clarence D. 
Todd when he testified before your subcommittee on April 22 on behalf of the 
Contract Carrier Conference of the American Trucking Associations, Inc. 

On page 3 of his prepared statement Mr. Todd suggests that the following 
sentence be added after the third sentence in section 218 (a) of the act: “Noth- 
ing herein provided shall be so construed as to require such carriers to maintain 
the same rates, rules and regulations for the same services for all shippers 
served.” While we do not believe that this provision is necessary, we can see 
no objection to its adoption. 

On page 4 of his statement, Mr. Todd, in effect, objects to the amendment pro- 
posed in paragraph (3) of S. 943 to require motor contract carriers to give 30 
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days’ notice of any proposed “change” in their rates or charges, and offers a 

number of persuasive arguments against making such requirement applicable 
to proposed increases in contract carrier rates and charges. We helieve, however, 
that the additional language suggested (at the top of p. 5 of his statement) for 
insertion in the fourth sentence of section 218 (a) is inconsistent with the pro- 
posed change in paragraph (3) of the bill. We suggest, therefore, in lieu of 
Mr. Todd’s suggested change and the change proposed in paragraph (3) of the 
bill, that the language of the fourth sentence up to the semicolon be amended 
to read as follows: 

“No reduction shall be made in any such charge either directly or by means 
of any change in any rule, regulation, or practice affecting such charge or the 
value of the service thereunder, nor shall any new charge be established, except 
after thirty days’ notice of the proposed change or new charge filed in the afore- 
said form and manner ;” 

(Note.—Italic denotes proposed changes in existing statute. ) 

Under this suggested change, the provision of the fourth sentence would 
remain the same, except that new charges would be subjected to the 30-day 
notice requirement. This change is deemed necessary in order to prevent carriers 
from resorting to the subterfuge of canceling an existing rate or charge, and 
then a day or two later filing a new rate or charge below that which had been 
canceled, thereby in effect establishing a reduced rate or charge without meeting 
the 30-day notice requirement. 

In the first full paragraph on page 5 of his statement Mr. Todd suggests the 
insertion of the words “less than” following the word “or” in lines 10 and 16, 
page 2, of the bill. We agree that these changes should be made. There was 
no intent on the part of the Commission in drafting this bill to preclude carriers 
from charging a higher rate than a prescribed minimum. 

On page 6 of his statement Mr. Todd suggests that a provision be added to 
the law which would relieve contract carriers serving only one shipper from filing 
their actual rates and charges. He suggested the following language for this 
purpose: 

“Provided, That any contract carrier serving but one shipper may file reason- 
able minimum rates and charges unless the Commission in any individual case, 
after hearing, finds in it the public interest to require the filing of actual rates 
and charges.” 

The reason advanced by Mr. Todd for this suggested amendment is that a 
number of contract carriers provide services that are not competitive with com- 
mon ¢arriers. While this may be true, there are also a large number of contract 
earriers serving a single shipper whose services are competitive with common 
carriers. 

We recommend against enactment of this suggested change. Contract carriers 
who now serve but one shipper are required, under existing law, to file schedules 
of minimum rates and charges actually maintained and charged, and, in gen- 
eral, all the reasons for requiring the filing of actual rates by carriers serving 
two or more shippers are equally applicable to carriers serving only one shipper. 
In any event, if need for relief from such requirement can be shown, the Com- 
mission may, under the present provisions of section 218 (a), modify the 
posting and filing requirements either in particular instances, or by general 
order applicable to special or particular circumstances or conditions. Carriers 
are, therefore, now free to seek relief fom the filing requirements. Should this 
proposal be adopted, it may be construed by the carriers as an invitation to re- 
vert to the practice of filing fictitious minimum rates, a practice widely employed 
prior to the amendment to section 218 (a) in 1940 requiring the filing of minimum 
rates actually maintained and charged. 

At the hearing on April 16, Senator Purtell asked, in connection with bill S. 937, 
that the subcommittee be furnished with a breakdown of the 87 fourth section 
applications which had been denied during 1956. An examination of those ap- 
plications disclosed that only 31 involved the type of relief that would be affected 
by S. 937, i. e., relief over circuitous routes to meet the rates over direct routes. 
The grounds on which they were denied may be summarized as follows: 

1. Submission of general statements which did not present a special case. 
2. Failure to justify the higher rates at intermediate points as compared 
to the lower rates at the more distant points. 
8. Failure to justify increased rates at intermediate points which would 
have resulted from a grant of relief. 
4, Excessive circuity. 
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5. Noncompensatory earnings. 
6.. Failure to justify proposed different treatment of the same intermediate 
origins and destinations. 
7. Failure to show a dissimilarity of compelling competitive conditions at 
the intermediate points than at the more distant lower rated points. 
If there is any further information you may desire in this connection, please 
advise. 
Sincerely yours, 
OwEN CLARKE, Chairman. 
Senator Lauscue. Now, is there any other witness from out of 
town? 
Mr. Wetry. Thank you very much, Mr. Chairman. 
Senator Lauscur. Thank you, Mr. Welty. 
Mr. Lawson 
Mr. McBrive. Mr. Chairman, my name is R. J. McBride, of the 
Regular Common Carrier Conference. Mr. Lawson anticipated being 
here today, but found out that he was detained in Kansas City and sent 
to me his statement with the request that I ask you to have it filed as 
though he had been here. 
Senator Lauscue. All right, the request will be granted and the 
statement will be included in the record just as if he had been here 
and had read it. 


STATEMENT OF J. D. LAWSON, MANAGER, MIDDLEWEST MOTOR 
FREIGHT BUREAU, KANSAS CITY, MO. 


Mr. Lawson. My name is J. D. Lawson. I am general manager of 
Middlewest Motor Freight Bureau of 2539 Broadw: ay, Kansas | City, 
Mo., a nonprofit corporation organized under the laws of the State 


of Missouri, as a research and trade associ iation, the members of 
which, numbering approximately 1,300, are individuals, partnerships, 
and corporations engaged as motor common carriers in the transporta- 
tion of property in interstate and foreign commerce. 

Part of our functions are to analyze the operating costs of our 
members; the traffic within the scope of our territory w hich is bounded 

_on the e: ist by Buffalo, N. Y., and Pittsburgh, Pa., on the south by the 
Ohio River, along the Mississippi River to the Gulf of Mexico; on 
the west by El Paso, Tex., and Denver, Colo., and on the north by the 
Canadian border; compare transportation rate structures of compet- 
ing carriers; dev elop and recommend rate structures for our mem- 
bers; defend such structures as may be adopted by our members; and 
so forth. In this activity, our organization, under my supervision, 
analyzes hundreds of freight rate tariffs of competitive carriers, in- 
cluding minimum rate schedules of motor contract carriers, each 
month. 

We support S. 943 wherein it is proposed to amend section 218 
(a) of the Interstate Commerce Act, as amended, to require contract 
carriers by motor vehicle to file with the Interstate Commerce Com- 
mission, and keep open for public inspection, schedules showing the 
actual rates and charges of such carriers instead of minimum rates 
and charges for their services. 

Our reasons for supporting the desired change in the law fit square- 
ly into three general categories, namely (1) preservation of the na- 
tional common carrier transportation system, (2) protection of a 
service-pricing plan by common carriers which would embrace to the 
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greatest degree possible the principles of justness and reasonableness 

for all, and (3) fair and equitable treatment of all modes of regulated 
transportation, all of which, I respectfully submit, are in the inter- 
est of the public. 

A contract carrier is a semiprivate operator of motor vehicles. At 
the outset of Federal regulation of such carriers it was generally ac- 
cepted that a contract. carrier was one which performed a specialized 
type of service under conditions that. did not readily lend themselves 
to adaptation by the common carrier systems. 

Probably the most precise representation of a contract carrier is 
the carrier that provides a distribution service for the large chain 
store grocery companies from a warehouse to individual stores lo- 
cated at points throughout a large area embracing, in some instances, 
two or more States. 

Gradually, for one reason or another, the original conception of 
contract carriage has eroded away until today we have many carriers 
operating under the guise while actually performing a service no 
different from that of common carriage. 

They pick up shipments of the most lucrative quantities and move 
them hae to destination. No unusual conditions are imposed upon 
them by the shipper nor are any specialized services required of them. 
The common carrier operates in exactly the same manner. But the 
so-called contract carrier has certain advantages over the common 
carrier under the Interstate Commerce Act. First, the contract car- 
rier may and does choose his customers, skimming the lucrative traf- 
fic from large shippers and, thusly, depriving the common carrier 
transportation system of business which it sorely needs for support. 

Secondly, the contract carrier operates his business under relative 
secrecy so far as his competitors are concerned. 

Section 218 (a) of the Interstate Commerce Act requires contract 
carriers to file with the Commission schedules of minimum rates or 
charges actually maintained and charged. Section 220 (a) authorizes 
the Commission to require the contract carrier to file with it a true 
copy of any contract the carrier may have with any person relating 
to traffic affected by part IT of the act. 

These provisions seem to have been conceived as safeguards for the 
common carrier. But such safeguards were destroyed by providing 
further in the latter section that the Commission must not make public 
the terms and conditions of any contract between a contract carrier 
and a shipper, except under certain conditions the existence of which 
the Commission alone may determine, and such disclosure is further 

circumscribed by the proviso at the end of the section as to render 
it practically useless to the competitor. 

Therefore, it will be found that in the large portion of the country 
in which our association functions, a great number of so-called regu- 
lated contract carriers has developed and flourish, performing, for 
the most part, exactly the same kind of service as would be required 
of the common carrier, with little more regulation than applies to the 
private carrier in interstate and foreign commerce. 

Domiciled in the States of Missouri, Kansas, Nebraska, and Iowa 
alone, at the end of March 1956, according to the field office records of 
the Commission, there were 196 contract carriers. 

At the same time our association, which represents practically all 
of the motor common carriers, had approximately 393 members domi- 
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ciled in those States. In the States of Minnesota, North Dakota, 
South Dakota, and Wisconsin there were approximately 50 contract 
carriers and our membership numbered approximately 164. 

With such a disproportionate number of carriers in the field 
allegedly performing specialized services for shippers of large quan- 
tities of merchandise, one’s mind is not taxed in visualizing the great 
amount of traffic that is lost to the carriers who operate as and are a 
part of the common carrier transportation system. 

Serious damage is done to the common carrier by concealment by 
the contract carrier of its actual rates and charges. It is true the con- 
tract carrier is required to file a schedule of rates and charges—but 
only the minimum rates and charges actually maintained and charged. 

Many contract carriers have on file a multiplicity of schedules. 
They contain point-to-point rates, group-to-group rates, mileage rates, 
and every other type that has ever come to man’s mind. Commodities 
are grouped into such categories as foodstuffs; peanuts and peanut 
products; building materials; soap, soap powder, cleaning and wash- 
ing compounds, lard substitute, vegetable oil shortening, and advertis- 
ing matter and premiums used in connection with the sale of such 
commodities ; merchandise sold in drugstores or used in the operation 
of the business; manufactured iron and steel articles, representative 
of which are the following (then follows a list of 69 general descrip- 
tions, ranging from anchors to zees) ; such commodities as are dealt 
in by mail-order houses and department stores, the business of which 
is the sale of general merchandise; packinghouse products, which is 
understood to mean any products manufactured, processed, or mer- 
chandised, shipped or received, also supplies used, by plants, branches, 
or other places of business, owned and/or operated by shipper (then 
follows a general list of 110 descriptions ranging from abrasives 
through antifreeze; belting; cellophane; cement; chemicals; cylin- 
ders; fasteners ; felt ; forms, dress fitting ; glycerin ; grindstones; irons, 
steel and brass articles; ice cream freezers; machinery; minerals; 
office supplies; paints; printed matter; signs of all kinds; stationary 
and office supplies; sugar; sulfur; tinplate; trucks; woodenware; and 
zinc) ; equipment and supplies used in a canning or pickle factory or 
condensary, and so forth. 

The long established principles of freight classification and pack- 
ing requirements are completely ignored. To make a comparison of 
such rates in an ordinary publication with the common carrier rates 
would require an untold number of man-hours—far too many, we 
have learned, to permit the filing of a petition for suspension within 
the statutory period of 30 days. 

Even if such a comparison were made of one publication, in most 
instances it can be defeated by the respondent contract carrier through 
reference to another of its minimum schedules in which will be found 
a lower scale of rates and charges for the same service. Or it may 
contend that its actual rates named in the contract are higher and the 
protesting party is defeated. 

On the other hand, a minimum schedule may provide accessorial 
service charges and allowances, such as for loading or unloading, 
which, when considered with the line-haul rate, produce rates that 
appear to be reasonable per se. In the case of Crouch Bros. of St. 
Joseph, Mo., a loading and an unloading allowance was applicable 
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only when reference was made to it in the contract between the carrier 
and the shipper. 

We are not permitted to examine the contract, so we could not know 
exactly what charges were being collected. That same carrier had on 
file a contract with one meat packer for the transportation of fresh 
meats and packinghouse products, at 62 cents per hundred pounds, 
from Kansas City and St. Joseph, Mo., to Chicago, Ill, and a contract 
with another packer for the same service at 63 cents. Ay 

When our association attempted to meet the published minimum 
rate of 62 cents, not including the allowance for loading or unloading, 
a motor common carrier, Wagner Freight Lines, also of St. Joseph, 
Mo., operating in the same general territory and closely associated 
with Crouch because the lines were owned by brothers, protested our 
rate which was then suspended by the Commission, presubably be- 
cause it was lower than the 63 cents rate named in the higher of the 
two contracts. 

At the hearing in the resulting proceeding, Investigation and Sus- 
ension Docket No. M-7821, Mr. Ovid Crouch, President of Crouch 
ro., Inc., stated that his company is not a common carrier and does 

not operate as a common carrier (R-71). 

However, at the time of this hearing, Crouch Bro., Inc., had pend- 
ing before the Interstate Commerce Commission an application for 
authority to convert to common carriage. On cross-examination, Mr. 
Crouch admitted that representatives of certain meat packing com- 
panies had appeared in support of his company in the application 
proceeding and testified that if the conversion was granted by the 
commission they expected to get exactly the same service from Crouch 
Bro., Inc., as they were getting from Crouch the contract carrier 
(R-79-80). 

This supports our contention that contract carriers, generally speak- 
ing, are performing services identical to those of common carriers, 
rather than the specialized services originally contemplated by the 
act. 

Ascertainment of the competitive rates and charges being assessed 
by contract carriers, virtually impossible in view of the fact that such 
carriers are required to publish minimum rates only rather than actual 
rates, is further complicated by the fact that contract carriers main- 
tain duplicating and conflicting schedules. 

We recently petitioned the Interstate Commerce Commission to 
suspend certain reduced rates published by LCL Transit Co., a con- 
tract carrier, in its schedule No. 205, MF-ICC No. 205. In reply to 
our petition, the carrier submitted a 1-page letter stating there was no 
basis for suspension under the law since it already maintained and 
charged lower rates on the same commodities, from and to the same 
points, in its schedule MF-ICC No. 204. 

Such a situation could not exist with respect to common carrier 
rates, since common carriers are required by rule 4(g) of the Com- 
mission’s tariff circular MF No. 3 to publish all rates on a single 
commodity, or agroup of related commodities, applying between 
points In a given territory, in one tariff, a very good rule. 

The Commission te all carriers to assign to tariffs or schedules 
filed with it an MFICC number, beginning with the number 1, and 
running consecutively. Since the protested schedule of LCL Transit 
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Co., referred to above, bore MF-ICC No. 205, it is apparent that this 
contract carrier has issued no less than 205 separate schedules of mini- 
mum rates. 

Since we are located some 1,200 miles from the Commission’s tariff 
files in Washington, determination of how many, and which, of these 
schedules are currently effective involves considerable difficulty. The 
magnitude of our task in attempting to keep abreast of this compet- 
itor, therefor, should be readily apparent. 

Determination of the prices actually charged by contract carriers 
for their services is further complicated by the fact that such prices 
often depend upon factors regarding which information is not read- 
ily available to anyone other than the particular contract carrier. 

For tome go8 Zuzich Truck Line, in item 55 of its schedule MF— 
ICC No. 14, provides that the minimum weight applicable in con- 
nection with its minimum truckload rates shall be 20,000 pounds 
when a single axle truck is furnished, or when a tandem axle truck 
is furnished at the carriers option. 

However, if a tandem axle truck is furnished at request of the 
shipper, the minimum weight shall be 26,000 pounds. Pellham 
Transportation Co., Inc., has virtually the same provision in rule 2 
of its schedule MF-ICC No. 4, except that the minimum weight is 
25,000 pounds when a tandem axle truck is requested by the shipper. 

Since the contract carrier alone knows what it possesses in the way 
of motor vehicle equipment, or what equipment it can furnish a ship- 
per at any given moment, it is impossible for common carrier com- 
petitors to ‘determine the minimum weight applicable to a given 
shipment moving via one of these contract carriers. Rule 4(d) of 
tariff cireular MF No. 3 requires common motor carriers to state 
specifically the minimum quantities on which their rates apply. 

Another illustration of the depressing effect the hidden rates of 
a contract carrier can have upon those of common carriers involves 
Park Transportation Co. of St. Louis, Mo., a contract carrier of iron 
and steel articles from the St. Louis area to points in Arkansas, 
lowa, Kansas, Missouri, and Oklahoma, and to Shreveport, La. 

Apparently this carrier had been permitted by its customers to 
increase its rates. Presumably the contracts were amended at inter- 
vals over a period of time, but no change was made in the minimum 
schedule. 

The two documents reflected differences as high as 12 cents per 
Syne pounds. The information I have is that another contract 

varrier, Steel Tr ansportation Co., became interested in the iron and 
ail traffic from St. Louis, apparently examined the minimum sched- 
ule of Park, and tendered at least to one of the shippers a contract 
naming the low rates in Park’s schedule. 

Of course, the shipper did not decline the new contract, so Park, 
threatened with the loss of all the traffic, reduced its rates, which, 
in turn, adversely affected the rates of the common carriers. Had 
Park and Steel Transportation both been required to have on file 
their actual rates, this unnecessary reduction in rates and loss of 
revenue badly needed by the carriers could have been avoided without 
any repercussions from the shipper against any carrier. 

Proposals come before us frequently to reduce rates to meet con- 
tract carriers’ rates. It is virtually impossible to determine whether 
or not these proposed rates actually meet the rates of the contract 
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earriers or whether they go below the rate that is actually being 
charged by the contract carrier. 

If we approve rates on a level below the actual contract carrier con- 
tract, there is a great danger that the rate will be suspended and we 
will have no way of knowing what rate is actually necessary. 

This situation is made even more acute by the recent widespread 
establishment of “piggy-back” service by the rail carriers. During 
recent months, the rail lines have published thousands of commodity 
rates applicable for “piggy-back” service within the territory covered 
by our tariffs. 

In some instances these rates have been based upon minimum rate 
schedules of contract carriers which have been considerably below 
the rates of the motor common carriers. 

While it is impossible to determine what the actual contract rates 
were, we do know that in many instances traffic was moving via com- 
mon carriers and the common carriers were forced to reduce their rates 
to meet the rates of the “piggy-back” operations. 

We expect this problem to become more acute in the future as the 
rails become more active in seeking out these low contract rates and 
making publication for “piggy-back” service. Unless all carriers are 
in a position to know the actual rate that is being charged by the 
contract carriers, it will be extremely difficult to stop this erosion of 
the common carrier rate structures. 

It seems to me the provision of section 218 (a) is now ambiguous 
or impossible of administration. The phrase “minimum rates or 
charges” implies that something less than the actual rate may be 
published. ading further, we find the phrase “actually maintained 
and charged” which apparently was intended to modify “minimum 
rates or charges.” 

I am aware this section has been interpreted to mean that a contract 
carrier may publish its “minimum rates or charges” so long as it has 
on file at least one contract naming such rates or charges which, in 
turn, would be those “actually maintained and charged.” 

I further understand that such a carrier may have additional con- 
tracts for the same transportation service at higher rates or charges. 
But what does this mean? Nothing, absolutely nothing, from the 
standpoint of the general shipping public and the common carriers. 
It is a well-known fact that some of the large shippers, who are the 
only ones with enough traffic to interest or support a contract carrier, 
will connive to hold down increases in common carrier rates so that 
their contract carriers will not begin agitating for higher rates. 

Now, bearing that fact in mind, consider how easy under the present 
law it would be to file a “phony” contract with the Commission to cover 
the low rate in the minimum schedule, receive compensation on a high 
basis from other contracts, and thereby drive away all competition. 

That is the angle from the contract carrier’s side, and, I respectfully 
submit, that any contract carrier that has not revised its minimum 
schedule upward during the past 5 years is not operating; has a dummy 
contract to cover the minimum charges, or is disregarding the filing 
and posting regulations. 

Now, on the shipper’s side, this scheme can be used for two purposes: 
(1) To keep the contract carrier in position where his rates or charges 
can be cut by use of the contract and without any notice to the Com- 
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mission, other shippers, or any competitive motor carriers; and, (2) to 
always have publicized and exposed a rate lower than has actually 
been assessed, for the unwary carrier to consider. 

In our daily consideration of these matters, many facts have come 
before us which indicate that many contract carriers seem to interpret 
section 218 (a) to mean that they are in compliance with the law so 
long as their contracts are no lower than their schedule of minimum 
rates that. is on file. 

The Park Transportation Co. situation, to which I made reference 
earlier, tends to confirm this impression. As I was drafting these com- 
ments, I was handed a letter from one of our members complaining 
about. another member proposing through our independent-action 
procedure to reduce our present rate on fresh meats and packing-house 
products from Kansas City, Mo., to Chicago, IIl., to meet the mmimum 
rate published in the schedule of Zuzich Truck Line of Kansas City, 
Mo., a contract carrier. 

The complainant contends that while the contract carrier may have 
the stated rate published in its minimum rate schedule, he is quite 
certain that the rate actually assessed is considerably higher. Upon 
examining the minimum rate schedule, in this instance I am inclined 
to agree with the complainant for the schedule has not been changed 
since 1952. 

Obviously, of course, we could not. ascertain the actual rates of the 
contract carrier because we do not have access to its contracts. There- 
fore, it is entirely possible that one of our members will unwittingly 
force the common-carrier rate down even below competition merely 
because the rate he seeks is in a competitive contract carrier’s minimum 
rate schedule. 

The only action that could possibly prevent the establishment of 
an unnecessarily low common-carrier rate, under these circumstances, 
is through the vigilance of a competitive carrier who, at best, can 
only guess the level of the rate actually being charged by the contract 
carrier. Certainly the meat packer will not object to the reduction nor 
make any disclosure to the common carrier about the measure of the 
rate actually being paid to the contract carrier, any more than would 
the iron and steel producer in St. Louis in the case of the Park Trans- 
portation Co., which I related earlier. 

This situation further points up the weakness in the present law 
which can be used to play one carrier against another and thereby 
destroy the rate structure of the common carriers. 

I sincerely believe that fair and equitable regulation of all modes of 
transportation is in the public interest and is necessary for the develop- 
ment and preservation of a sound and efficient transportation system. 
The present regulation is not fair and equitable in view of the wide 
latitude afforded contract carriers in the conduct of their businesses, 
and the more rigid restrictions imposed upon their common-carrier 
competitors. 

Since sections 217 (a) and 217 (b) of the Interstate Commerce 
Act require common carriers to file tariffs showing “all the rates, 
fares and charges for transportation, and all services in connection 
therewith,” and prohibit such carriers from assessing a rate or charge 
different from that maintained in their filed tariffs, section 218 (a) 
should be amended as proposed, to require publication of all rates 
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and charges of contract carriers, and adherence to the published rates 

and charges. Contract carriers should also be required to publish 
all rates applicable to a particular commodity, or group of related 
commodities, in a single schedule, as are motor common carriers. 

These conditions, which I support and urge wholeheartedly, are 
reasonable and would impose no burden upon the contract carrier 
or the shipping public. They would more nearly equalize regula- 
tion, be helpful toward the preservation of the common carriers’ 
rate structures and, I am confident, would prove to be beneficial to 
the contract carrier. 

Mr. Chairman and gentlemen, it is a privilege to appear before 
you today to discuss a matter about which I feel very strongly, after 
having observed the condition for 20 years, and I thank you kindly 
for courtesy in permitting me to do so. I hope my remarks may 
be helpful to you. Thank you, sir. 

Mr. McBring. Thank you kindly, gentlemen. 

Senator Lauscur. Now, are there others here from out of the city ? 

Mr. Brerrnaurr. May I address the Chair in that connection, Mr. 
Chairman ? 

Senator Lauscue. Yes, sir. 

Mr. Brerrnaurr. I am Harry V. Breithaupt, Jr., of the Associ- 
ation of American Railroads. On our schedule the next witness listed 
is Mr. McGuire from Chicago and although he will speak and is 
from out of the city, he will be in the city for some time on business 
and at the convenience of other people he asked to be passed, tem- 
porarily. 

Senator Lauscne. Good enough. 

Mr. Brerrnavrr. However, the next two witnesses you have listed 
who will also speak for the Association of American Railroads are 
both from out of the city and are both present here this morning. 

Senator Lauscur. And are wanting to leave? 

Mr. Brerrnavrr. Yes, sir; they want to leave and would like to 
be heard. 

Senator Lauscne. All right. Mr. Mackie, is he one of them? 
Mr. Brerrnavurr. Yes, sir; he is here. 


STATEMENT OF DAVID I. MACKIE, ASSOCIATION OF AMERICAN 
RAILROADS 


Mr. Mackre. Mr. Chairman, and Senator Purtell. Gentlemen, I 
am appearing on behalf of the Association of American Railroads in 
support of S. 943. I am chairman of Eastern Railroad Presidents 
Conference with offices at New York, N. Y. 

You have just listened to a very thorough discussion of this bill 
and I think its purposes and objectives are quite clear in mind. And 
I accordingly feel that in view of your heavy commitment of wit- 
ness here that you would prefer that I don’t read through this state- 
ment which I think is self-explanatory. 

Senator Lauscue. If you do not feel that you want to and only 
want to supplement 
‘ Mr. Macxre. I want to supplement one facet of this problem—— 

Senator Lauscue. Proceed to do so. 
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Mr. Mackie. Which I think is very important and I don’t think 
perhaps has been brought out thus far as fully as it might be helpful 
to your consideration were it brought out. 

The railroads agree with the objectives of this bill. 

Under present law, common carriers by rail, highway, and water 
are required to publish their actual rates for the transportation of pas- 
sengers and property. Heavy penalties are imposed if a common 
carrier charges rates different from those so published. 

Such rates may be changed only up to 30 days’ prior notice, unless 
otherwise permitted by the Commission. Not only shippers, but all 
competing media of transportation thus know the exact rate which 
must be charged by a common carrier in respect of any movement of 
passengers or freight. 

The provisions of the Interstate Commerce Act governing the pub- 
lication of rates by contract carriers are very different indeed. Con- 
tract. carriers by highway and water are required merely to file with 
the Commission schedules containing their minimum rates. The act 
forbids a reduction of such minimum rates without notice but places 
no restrictions upon changes in rates which are in fact above the 
minimum rate so filed with the Commission. 

A contract carrier is not forbidden, as are common carriers, to dis- 
criminate among different shippers as to rates for performing identical 
services. Accordingly, a contract carrier performing the same trans- 
portation service for a number of shippers under separate contracts 
may charge varying rates, and only his minimum rate will be shown 
in the schedule filed with the Commission. We understand that such 
minimum rates are frequently paper rates only, with no traffic moving 
under them. 

These differences in statutory provisions give contract carriers an 
enormous advantage in competing with common carriers, because in 
quoting rates to prospective shippers, which may be at any level 
so long as they are not less than the filed minimum, contract carriers 
know the exact rates charged by their common carrier competitors. 

Common carriers, on the other hands, have no way of knowing the 
exact level of rates being charged by their contract carrier competitors. 
This inequality results in a severe competitive disadvantage to the 
common earrier. From the public standpoint, one of the worst things 
about the present situation is that smaller shippers, who generally 
must depend upon common carriers, have no way of ascertaining the 
rates actually paid by their larger competitors using contract carriers. 

Indeed, even the larger shippers have no assurance that the contract 
trucker serving them is not giving still lower rates to some more influ- 
ential competitor. The objective of S. 943 is to lessen this inequality 
by requiring motor contract carriers to file with the Commission the 
actual rates which they charge. 

It will be observed that the bill does not change the statutory pro- 
visions applicable to contract carriers by water. 

S. 943 amends section 218 (a) of the Interstate Commerce Act which 
applies to motor contract carriers, by requiring that the schedules 
filed by such carriers show their actual rather than the minimum rates 
or charges maintained by them. 

The bill also would change present law in providing that no change 
shall be made in the actual rates or charges so filed (rather than 1 
a reduction in the minimum rates or charges) except after 30 days 
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notice unless special permission to use a shorter period is obtained 
from the Commission. 

Early in its administration of part II of the Interstate Commerce 
Act, the Commission recognized the threat to common carriers posed 
by contract carriage. In Contracts of Contract Carriers, 1 MCC 628, 
it said: 

A contract carrier has certain inherent advantages in competition over a 
common carrier. There is a great difference in the conditions under which 
traffic can be hauled for shippers by motor carriers, evem when the traffic is of 
the same kind. Naturally, the traffic of the larger shippers, who can offer 
volume and steady movement, is particularly desirable. The common carrier 
holding itself out to carry traffic of a certain description must serve all who 
seek its services, and under the act it must serve them without unjust discrimina- 
tion and adhere to published rates. The contract carrier, on the other hand, is 
free to pick and choose among shippers, and under the act it may discriminate 
in its service to them and its charge may be called in question only if they 
are found to fall below a reasonable minimum level. 

This inherent and inevitable disadvantage of the common carriers is accen- 
tuated and becomes a source of positive peril to them when competitors, claim- 
ing to be contract carriers, are promiscuous in their dealings with shippers, shop 
around among them freely, and confine their actual contracts to individual ship- 
ments. Under such conditions, shippers, especially those who have a large vol- 
ume of traffic to offer, may play the contract carrier against the common carrier 
and contract carriers against each other, with the result that the unfair and 
destructive competition which Congress sought in the act te abate is instead 
intensified, particularly in view of the fact that the publication of their specific 
rates, as required by the act, makes the common carirers open targets. Ulti- 
mately, also, such conditions prove detrimental, not only to the carriers, both 
common and contract, but to the shippers, the public safety, and the welfare 
of employees. 


In Filing of Contracts by Contract Carriers by Motor Vehicle, 20 
MCC 8, 15, the Commission said : 


A basic principle of carrier regulation is that full publicity of a carrier’s 
charges is necessary and desirable in the public interest. There can be no ef- 
fective regulation of common carriers until their charges are made public. 
Otherwise, it would be impossible to prevent rebating, discrimination, and pref- 
erences among shippers who patronize them. Although there is no prohibition in 
the act against discrimination or preference by a contract carrier among his 
patrons, yet concealment of his actual charges not only discriminates against 
common carriers, who are thus compelled to compete with published rates against 
contract carriers with concealed rates, but by this very fact promotes rate wars, 
undercutting, and other unfair and destructive competitive practices among com- 
mon carriers as well as between common and contract carriers. No shipper can 
justly complain if the charges which he pays for transportation are made public. 

At the time that was written, the Commission had the authority to 
require that the actual contracts of contract carriers by highway be 
made public. (And it had entered an order, dated November 6, 1939, 
requiring that on and after April 1, 1940, all such contracts be placed 
in the public files of the Commission. That order, however, never 
became operative, due first to a postponement of its effective date and 
later to a change in the law. See 28 M. C. C. 75.) 

That power was withdrawn, except in particular cases, under cer- 
tain specified circumstances, by an amendment of section 220 (a) of 
the Interstate Commerce Act contained in the Transportation Act of 
1940, which became effective on September 18, 1940. 

The change in the law effecting such withdrawal operated to 
strengthen the competitive position of contract carriers by highway 
and concurrently to weaken the Commission’s control over such opera- 
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tions. It also weakened the competitive position of all common 
carriers. 

The Commission has also noted the disability of common carriers by 
rail in fourth section cases arising out of efforts to meet motor compe- 
tition. In Filing of Contracts by Contract Carriers by Motor Vehicle, 
20 M. C. C. 8, 15, it said: 

In this connection, the rail carriers point out that in the disposition of fourth 
section applications, wherein permission is sought to meet motor-carrier competi- 
tion, we have consistently demanded of them a showing of the motor-carrier 
charges which they are called upon to meet, which showing they cannot now 
make. 

There is no question of the power of Congress to require the filin 
of actual rates. Stephenson v. Binford (53 F. 2d 509, affirmed 28 
U. S. 251 (1982)); Champlin Refining Co. v. U. S. (329 U. 8S. 29 
(1946) ). 

It seems equally clear that compliance with the filing requirements 
of the bill would not conflict with the provisions of sections 220 (a) 
or 222 (e) of the act which prohibit the disclosure of business trans- 
actions of shippers, because, as pointed out by the Commission in the 
Justification of its Recommendation 15 which accompanied its trans- 
mission of this bill to the Congress, “it would not be necessary to show 
a connection between the actual rates filed and the shippers to whom 
they apply.” 

The objective of the bill to render more equal the competition 
between common and contract carriers appears to be in all respects 
consistent with the stated policy of the Boniress as enunciated in 
the national transportation policy “to provide for fair and impartial 
regulation of all modes of transportation.” 

This competition afforded rail and highway common carriers by 
motor contract carriers is not illusory. The growth of motor contract 
carriage has been striking. According to the October 1956 issue of 
Transport Economics published by the Bureau of Transport Econ- 
omics and Statistics, Interstate Commerce Commission, the intercity 
ton-miles of class I, II, and III contract motor carriers increased 
108.57 percent between 1939 and 1955 (preliminary figure.) There 
was a 37.14 percent increase between 1954 and 1955 (preliminary 
figure.) 

The growth of contract carriage may be expected to increase as a 
result of the decision last year of the United States Supreme Court in 
Contract Steel Carriers, Inc. v. United States (350 U.S. 409), wherein 
the Supreme Court said: 

We hold also that the fact that appellee has actively solicited business within 
the bounds of his license does not support a finding that it was “holding itself 
out to the general public.” A contract carrier is free to aggressively search for 
new business within the limits of his license. 

It is noteworthy that the facts in this case show the contract carrier 
to have had one customer on May 1, 1950, 13 contracts by July 1951 
and 69 contracts at the time of the hearing. 

Fifty or more contracts are not uncommon among some of the con- 
tract carriers. Accordingly the line of demarcation between a con- 
tract carrier serving a few customers and a common carrier who 
holds himself out to serve all customers requiring his services has 
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become difficult to establish in view of this expanded growth of 
contract carriage. 

It, accordingly, has become more imperative than ever before that 
the regulatory inequalities which have favored the contract carrier 
at the expense of common carriage be promptly rectified if common 
carriage, which has aptly been termed the “hard core” or “backbone” 
of the Nation’s transportation system, is not to be further weakened. 

It must be borne in mind that this bill is one of two bills submitted 
by the Commission to deal with this problem. The other is S. 1384 
which redefines “contract carrier by motor vehicle” and empowers 
the Commission to limit the person or persons and the number of class 
of persons for which a contract carrier by motor vehicle may lawfully 
perform transportation services without additional authority. Our 
industry plans also to support the objectives of that bill when 1t comes 
on for hearing. 

I said at the outset that the railroad industry supports the objectives 
of S. 943. We do this despite the very limited scope of the measure 
for the reason that it is definitely a step in the right direction, although 
falling short of correcting all of the inequalities pertaining to contract 
carriage which we have consistently in the past advocated be rectified. 

It has always been our view that contract carriers should be required 
to maintain just and reasonable rates without discrimination or preju- 
dice. We have also consistently advocated that the Commission 
should be empowered to prescribe reasonable and nondiscriminatory 
rates, rules, regulations, and practices for contract carriers. 

We further believe that the Commission should likewise be granted 
full powers of suspension and investigation to the end of insuring 
maintenance of such reasonable and nondiscriminatory rates, rules, 
regulations, and practices. This bill would not accomplish these 
objectives. 

Nevertheless we support it for the reason that in requiring the filing 
by motor contract carriers of actual rates it would tend to make more 
equal the competition between common and motor contract. carriers. 
More important, it would help to prevent further weakening of the 
common carrier segment of transportation, upon which the national 
economy necessarily depends. Thus the bill would be a step in the 
right direction. 

I come to that point. over on page 5 of my prepared statement where 
I make reference to the decision last year oa the United States Su- 

reme Court of Contract Steel Carriers, Inc. v. United States, reported 
in 350 U.S. 

In that case the Supreme Court held that the fact that the appellee 
has actively solicited business within the bounds of his license does 
a supper a finding that it was holding itself out to the general 
public, 

A contract carrier is free to aggressively research for new business 
within the limits of his license. It is noteworthy that the facts in 
this case show the contract carrier to have had one customer on May 1, 
1950, 13 contracts by July 1951, and 69 contracts at the time of the 
hearing. 

Records on file with the Commission indicate that 50 or more con- 
tracts are not uncommon among some of the contract carriers. 

Now you heard yesterday a representative speaking on behalf of 
the National Industrial Traffic League making the point the contract 
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carriers are really not in competition with common carriers, that they 
provide a specialized service or are in fact a substitute for private 
carriage. of 

That is true as to a segment of the contract carrier industry. There 
is no doubt about it. Some of these contract carriers have 1 or maybe 
only 2 contracts. They provide a htoroughly specialized service 
by providing a special fleet of trucks, drivers, and so on, to handle the 
particular work of a company, or they perform what in effect is the 
work of a transportation department of the industry, if the industry 
saw fit to go into private carriage. 

It apparently hasn’t. It prefers to have one man to come and do 
it all. We work very intimately with the industry. Now in those 
eases I think it can probably be fairly said that there is at best a limited 
amount of competition with common carriers, and probably common 
carriers should not complain too much about the relationship being 
secret as between the industry and this particular one contract carrier. 

However, when you get into a situation which, as I pointed out, is 
far from uncommon, as exemplified in this case which was decided 
by the Supreme Court of the United States, you have totally a different 
situation. 

I reread this decision yesterday afternoon to get the facts again 
clearly in my mind and I was interested to note that this Contract 
Steel Carriers firm had contracts covering most of the receivers of 
steel out in one of the Western States and they solicited business very 
hard out there. They didn’t have enough trucks of their own to 
handle the business. So they quite regularly leased livestock-carry- 
ing vehicles which had come east to Chicago with livestock and would 
have gone back empty, but they were going by this point where these 
contracts originated and they took them back with steel. 

Now certainly one can’t argue that the common carriers have not 
an interest in the rates charged in a situation like that. We think we 
have a very real and a bona fide and proper interest. 

We also think that the smaller shippers of similar products to 
steel who are normally dependent upon common carriage for their 
transportation likewise have an interest. And it seems to me that 
certainly in those cases where the contract carrier is clearly perform- 
ing a broad-surface service which is definitely competitive with com- 
mon carriage, it is in the general broad public interest that they be 
required to file their actual rather than their minimum rates so that 
the common carriers may have an opportunity to compete with them. 

Now that seems 

Senator Lauscur. What do the historical facts with regard to this 
law, basic law, show concerning the number of contractors that these 
contract carriers had in the early days of their development? Are you 
able to answer that ? 

Mr. Macktr. Numerically, I am not able to answer it; no, sir, But 
T think I can answer the thought underlying their being set. apart 
when. the motor carrier act was originally enacted, namely, that the 
thinking then was that they were then performing a specialized serv- 
ice and were in effect a substitute for private carriage. 

Now, they have the “green.” And this Supreme Court decision has 
taken the lid off Pandora’s box and they can solicit anything they 
want. 
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Senator Lauscusz. What was the date of that decision ? 

Mr. Mackie. It was late 1956, and it is reported in 350 United 
States Code at 409, Supreme Court of the United States. 

Senator Lauscue. Your position in substance 1s that there are still 
some contract carriers who fall within the spirit of the law as it was 
originally written and that they should be given this special dispen- 
sation in the law. But the great majority of them now have changed 
their form and fall into the category which you just described— 
actually soliciting business, not specializing, and competing generally 
with the carriers ? 

Mr. Mackie. Well, let me put it this way, Senator. It is a minor 
variation, but I have to bear in my mind that my own industry has not 
specifically taken a position that there shouldn’t be across-the-board 
publication of actual rates. 

My personal view is that I think as we get along with this and find 
more people studying it, that there may well be a line of demarcation. 
A man who has 1 contract or at most maybe 2, he might be treated 
as they have in the past, have allowed to file their minimum only be- 
cause there isn’t a public interest. 

But certainly once you get into multiple contracts, I think they 
should be required to file. I know I have authority to go that far with 
it. 

The other: I think as this unfolds, this whole subject of contract 
carriage—and you will recall we have another bill coming up for 
hearing on the matter—that perhaps the transportation industry, I 
am hopeful, will get together on the whole thing under the auspices 
of the Transportation Association of America, as was discussed with 

ou. 
; Senator Lauscue. Do you see any technical difficulty in an attempt 
to separate these 2 groups that you have just mentioned and to have 
1 covered by the law and the other not ? 

Mr. Mackie. Well, I think an amendment of the law would be re- 
quired which might make a proper and valid legal classification where- 
by one group would be under one requirement and the other group 
under another. 

Senator Lauscue. You think a classification of that type could con- 
stitutionally be made? 

Mr. Mackre. I would think so; yes, sir. 

Senator Lauscne. At least, the Commission has thought that the 
present S. 943 is the mode, the proper mode of reaching it. 

Mr. Mackie. Yes, sir, and we support the Commission in its think- 
ing. 

Senator Lavuscue. All right. 

A yen further ? 

Senator Purrety. I don’t have any questions. 

Senator Lauscue. Senator Smathers? 

Senator SmatuHers. No questions. 

Senator Lauscue, Thank you, very much, for your testimony. 

Is there one more witness from out of the city ? 

Take the chair, will you? Iam glad to give it back to you. Keep 
it. 

Senator Smaruers. Mr. Boyle. 
inn right, sir. Mr. Boyle, we are happy to have you. You go right 
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STATEMENT OF ROBERT E. BOYLE, JR., CHAIRMAN, SOUTHERN 
FREIGHT ASSOCIATION, ATLANTA, GA. 


Mr. Boytg. Thank you. 

Mr. Chairman and other gentlemen of the committee, my name is 
Robert E. Boyle, Jr., 101 Marietta Street, Atlanta 3,Ga. I am chair- 
man of Southern Freight Association and Southern Classification 
Committee. TI serve also as chairman of the executive committees of 
Southern Freight Association, Southern Classification Committee, and 
Southern Weighing and Inspection Bureau. 

I appear here today, however, for the Association of American Rail- 
roads by authority of its board of directors. 

Mr. Chairiass in deference to the request for brevity and assuming 
that my entire prepared statement will be made part of your record, 
I will skip most of it and read only selected portions. 

Senator Smaruers. That will be appreciated, and I assure you that 
all of your statement will go in the record. 

Mr. Boyue. Thank you. 

Now, I appear in support of Senate bill 937. 

The Association of American Railroads is a voluntary, unincorpo- 
rated organization including in its membership railroad companies 
operating more than 95 percent of the total railroad mileage in this 
country and having operating revenues which are more than 95 per- 
cent of the total railroad operating revenues. 

The Southern Freight Association functions under section 5 (a) 
of the Interstate Commerce Act as a sort of clearinghouse for all 
changes and adjustments in rail freight rates within, from, to, or 
through southern territory. 

We also act as tariff publishing agent for the railroads and maintain 
an extensive organization for that purpose. 

Presently we compile and distribute freight tariffs which in the 
aggregate exceed 30,000 pages per annum. In all essentials the 
Southern Freight Association is similar to like railroad organizations 
in eastern and western territories. 

I appear in support of S. 937, a bill advocated by the Interstate 
Commerce Commission to amend the long- and short-haul rule of sec- 
tion 4 of the Interstate Commerce Act. 

This bill would permit carriers operating over an indirect line or 
route to meet the charges of the same type of carrier operating over 
a more direct line or route to or from competitive points, subject 
however, to all the standards of lawfulness set forth in the act. 

My statement will primarily concern the problems of railroads in 
the South and their patrons. But I should emphasize that these 
problems are typical and fully representative of those of all railroads 
and shippers in every other section of the country. 

The long and short haul clause of section 4 is a model of brevity 
and simplicity. It merely provides that it shall be unlawful to 
charge more for a shorter than for a longer distance over the same 
route in the same direction, the shorter being included in the longer. 
But in its practical application this simple provision of the act is 
incredibly complex. 

I think this rule, especially as it applies to indirect routes, is per- 
haps the greatest single obstacle to the prompt and orderly adjust- 











222 SURFACE TRANSPORTATION RATEMAKING BILLS 





ment of freight rates to meet the ever-changing needs of commerce 
and industry. And nothing contributes more to the complexity of 
freight tariffs, nor to the delay and expense of actually making avail- 
able to the shipping public rates which the railroads themselves want 
to establish. 

In submitting the proposed amendment to the Congress, the Inter- 
state Commerce Commission included an excellent statement of jus- 
tification. It is so clear and convincing that little can be added to its 
essentials. 

My testimony will be confined largely to an effort to explain how 
the present long and short haul clause operates so far as indirect rail 
routes are concerned and the undue and needless burden it places on 
both the railroads and the shipping public. 

At this point it is well to say that the movement of freight over 
indirect. routes does not result in wasteful transportation. Numer- 
ous reliable studies, including those made by the ICC Bureau of 
Transport Economics, the Federal Coordinator of Transportation, 
and the Office of Defense Transportation show that, in the move- 
ment of all traffic by railroad, the average degree of circuity is less 
than 15 percent. 

As I shall point out later, this is far less than the Commission pre- 
scribes as a matter of course in granting fourth section relief. The 
relatively rare and occasional shipments which move via unduly cir- 
cuitous routes are not of such consequence as to require the impo- 
sition of any special limitations, 

Compliance with the long- and short-haul rule via indirect routes 
operates to the serious hurt of both railroads and the shipping public 
in three major respects ; that is: 

The delay in making effective essential rate adjustments; the 
added complexity of freight tariffs; and the imposition of consider- 
able expense. 

I shall consider these separately. 

Mr. Chairman, on the following pages I attempt to demonstrate 
by examples the burden of this present rule whieh the Commission 
recommends be changed. I won’t read it all. Rather, I will skip all 
of that, and go to the next to the last page of my statement. 

Senator Smatuers. All right, sir. 

Mr. Boyz. The delay in making effective essential rate adjustments 
will be reduced by S. 937. 

One of the most adverse effects of section 4 is the delay in making 
effective new or revised rates after they have been cleared for publi- 
cation. Where rate changes are contingent upon relief from sec- 
tion 4, there is invariably a time lag awaiting the drafting of an 
application for relief. The preparation of a fourth section appli- 
cation is a laborious and tedious process. 

The application must conform to certain standards or rules; it 
must describe in considerable detail the precise relief desired and set 
forth full and convincing justification therefor; show numerous 
examples of representative departures over indirect routes; the high- 
est and lowest rated intermediate points via such routes with maps 
and charts illustrating typical departures from the long and short 
haul rule. Frequently a competent man requires a full day and even 
longer to do the research and checking necessary to develop a single 
departure example. 
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Bearing in mind that each application usually requires charts and 
maps demonstrating numerous departure examples, it is apparent that 
the time and labor of preparing an application for relief essential to 
the normal adjustment of rates is very considerable. 

To determine with reasonable accuracy the delay in making effec- 
tive rate adjustments which had been approved for toes we 
selected the month of November 1956, because our backlog was nearer 
current than for many years. 

In that month the Southern Freight Association filed with the 
Interstate Commerce Commission 69 separate applications for relief 
from the provisions of section 4. 

Depending upon degree of complexity and the scope of each ap- 
plication, it required from 7 days to almost 1 year after authorization 
of the rates, to assemble all the technical data and to draft and file the 
application. The average time lag involved in preparation of these 69 
applications was 126.85 calendar days or a little more than 4 months 
after the involved rates were authorized for publication. 

Enactment of S. 937 would not eliminate, but it would greatly 
alleviate this burden on agriculture, commerce, industry and the rail- 
roads. In fact, I am confident that if relieved of operation of the 
long and short haul rule over indirect routes, my office could reduce 
the average delay occasioned by drafting fourth section applications 
from 126 days to not more than 60 days, and very probably to 30 
days. 

It would be idle to suggest that the answer to present delay in 
drafting applications is the employment of a greater force. Men 
competent for this work are not to be had. 


S. 


(b) The present complexity of freight tariffs would be relieved by 
937. 


Needless complexity, confusion, and heavy expense are added to the 
publication and use of freight tariffs by the operation of the long and 
short haul clause over indirect routes. 

One example, different only in degree from thousands, will serve 
to illustrate: Some years ago, by reason of certain orders of the 
Interstate Commerce Commission, it became necessary to overhaul 
the rates on lumber between southwestern and southern territories in 
order to bring them into general conformity with the requirements of 
section 4 of the act. 

As is always the case in revisions of such magnitude, there were 
conflicting interests among the railroads, among the shippers and 
between the two groups. After tedious negotiation and compromise, 
a scheme of rates acceptable to both shippers and carriers was worked 
out. 

The railroads filed appropriate applications for relief necessary to 
make effective the approved rates. The applications were based 
almost entirely on the need for relief via indirect routes. 

No one protested the relief sought and after 6 months the Com- 
mission issued an order granting temporary relief. The rates were 
oes in two tariffs, one applicable westbound and the other east- 

ound, both effective May 31, 1945. 

These tariffs were relatively simple of application and carried cer- 
tain routing provisions satisfactory to both shippers and carriers. 

Later, on March 14, 1947, the Interstate Commerce Commission 
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rendered its formal report, and order on the same applications in 
connection with which it had granted temporary relief 3 years earlier. 
The Commission found no fault with the rates which, in the mean- 
while, had been moving traffic to the satisfaction of all concerned. 

And the Commission granted permanent relief via indirect routes 
but circumscribed such relief with exceptionally complicated limita- 
tions as follows, and I quote from page 232 of vol. 268, ICC: 

(3) That the relief authorized herein shall not apply to circuitous lines or 
routes when the distances over the short tariff lines or routes are as shown in 
column 1 below and the distances over the circuitous lines or routes exceed 
those shown opposite in column 2 below, except that where the short line dis- 
tance is 160 miles or more, relief shall apply to lines or routes that are not more 
than 60 percent circuitous in connection with rates which yield revenue of not 
less than 6 mills per ton per mile, based on rates in effect prior to the increases 
authorized in 1946, for the actual distances over such lines or routes: 


Column 1 Column 2 
150 miles and less 170 percent of column 1 
151 to 170 miles 255 miles 
171 to 1,000 miles 150 percent of column 1 
1,000 to 1,125 miles 1,500 miles 
Over 1,125 miles 13314 percent of column 1 


What it cost in time, effort, and money to comply with this order, 
no one knows. My records are incomplete, but i do have record of 
at least five joint meetings of the southern and southwestern railroads 
totaling 539 man-days attendance. 

An estimate of the cost of salaries, travel and living expense would 
be pure speculation, but it was enormous. Compliance with the order 
in the westbound tariff required 340 printed tariff pages, which cost 
my organization about $12,000, for compilation and printing alone. 

And each time this tariff is reissued it costs us at least $3,000 to 
bring forward the unnecessary and undesirable routing limitations. 
I have given some idea of the task and the cost of preparing the west- 
bound tariff. I do not have figures as to cost. of compliance with the 
order as to eastbound rates, but it is reasonable to assume they were 
relatively the same as westbound. I do find that 128 additional 
printed pages were added to the eastbound tariff. 

Quite apart from the waste of effort and money, the most distress- 
ing consequence has been the undue complication of the tariffs. 
Without burdening you with details, it is sufficient to say that the 
tariffs which originally were fairly simple of application, became 
extremely complicated. No one wanted this. No one asked for it. 
It benefits no one. It may be fairly and accurately stated that the 
net result has been nothing more than economic waste in the form of 
vastly more complicated tariffs and a needless burden on the tariff 
users, shippers and carriers alike. 

Admittedly, the example I have cited is an extreme and aggra- 
vated case, but if the time and patience of this committee permitted, 
I could refer to hundreds of others. In any event, it is not exaggera- 
tion or overstatement to say, that year after year, the annual toll of 
delay, confusion, wasted effort and expense is far greater, in the aggre- 
gate, than occasioned by the one example mentioned. 

(c) Savings in time and money could be made under §S, 937: The 
amount of money expended to comply with the long- and short-haul 
rule via indirect. routes cannot be computed or even estimated with 
any degree of accuracy. Added tariff costs alone are enormous, run- 
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ning at least into the hundreds of thousands of dollars. The time 
and effort spent by railroad traffic officers and their staffs on fourth 
section problems is beyond the imagination, I can give accurate cost 
figures as to a very small segment of the railroad industry; viz, The 
out-of-pocket costs in my own organization. Our staff dealing solely 
with fourth section matters consists of 6 competent men and 1 typist. 
Annual salaries paid these people amount to $34,889.93. Printing, 
postage, and other direct. incidental costs last year, were $6,253.98, 
making the total $41,143.91. Add overtime pay, the heavy railroad 
retirement tax, health, and welfare benefits, coming wage increases, 
and the cost easily reaches $50,000 per annum. It costs the indi- 
vidual member railroads at least. as much and probably more, be- 
cause they work up and supply our organization with the basic data 
incorporated in our applications. Thus the out-of-pocket cost to 
southern railroads of filing applications for relief from section 4 of 
the act is not less than $100,000 per annum. 

In 1956 the railroads filed with the Interstate Commerce Commis- 
sion a total of 1,573 applications, of which the Southern Freight As- 
sociation filed 489. We have reason to believe our costs are lower than 
in other rate jurisdictions. But assuming the average cost per appli- 
cation for all railroads to be the same as in the South, the railroads 
last year spent $326,679 on the preparation of fourth section applica- 
tions alone. But this is small compared with hidden and unknown 
costs such as translation of circuity limitations into tariffs, compila- 
tion and printing costs, added time spent by tariff users, and certain 
other very heavy costs which I will not burden you with. The overall 
cost of compliance with the long- and short-haul rule is staggering. 
Whatever the total cost may be, a careful survey by my staff indicates 
the out-of-pocket costs to southern railroads I have mentioned would 
be cut 48.4 percent if S. 937 becomes law. I believe the estimate made 
by my staff is far too conservative, and in my best judgment, based 
upon long experience, overall costs would be reduced two-thirds. 
And I halons this figure would apply to the railroads as a whole. 

Before concluding this testimony, I would like to point out that 
very often operation of the present law borders on the ridiculous. A 
case in point is the transfer of rates from one tariff to another. In 
Docket 28300 the Interstate Commerce Commission preseribed a uni- 
form scale of class rates between all points in the United States east 
of the Rocky Mountains. In order that the old system of class rates 
might be canceled, the railroads have for several years been engaged 
in transferring to new and more modern tariffs the old exceptions 
ratings and commodity column rates governed by the old class rates. 
Often this may be done by simply translating the old rates into a 
percentage of the uniform first-class rates which is a very simple 
operation requiring no fourth section relief. As to other rates which 
cannot be expressed as a percentage of the uniform first class, they 
are lifted verbatim from the old system of tariffs into the new and 
made subject to the Docket 28300 rate basis numbers and grouping. 
The rates are not changed. Yet by the simple transfer from one tariff 
to another, fourth section relief is lost and application must be filed 
for exactly the same relief. 

The most simple method of publishing rates is in the form of a 
mileage scale applicable to short-line rail distances, especially since 
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the ratemaking distance between every point east of the Rocky Moun- 
tains is easily and quickly determined by the tariff user. Mileage 
rates have the added virtue of according every shipper and receiver the 
same rate for the same distance. Mileage scales are frequently made 
use of in extensive general rate revisions Between all points throughout 
a territory or several territories. Typical is the recent revision of 
rates on canned goods within the southern territory and between the 
South and other territories. All of the rates, including the extensive 
commodity description, could be published on two printed tariff pages. 
But to publish them it was also necessary to file with the Interstate 
Commerce Commission a fourth section application of 117 pages 
which took an exceptionally competent man 15 hours of overtime to 
compile. 

I mentioned the transfer of rates from the old to the new system 
of tariffs resulting from the 28300 revision. Among the hundreds 
of commodities involved were glass bottles, fruit jars, jelly glasses, and 
so forth. The shippers would not be satisfied with any percentage 
of the uniform class rates high enough to preserve carriers’ revenue, 
but they finally devised a mileage scale which was acceptable to the 
railroads. Publication of the rate scale was very simple, but we had 
to draft and file a fourth section application of 77 pages. It makes 
little sense that the railroads should have to file a 77-page applica- 
tion to make effective a mileage scale of rates which is wholly accept- 
able to all interested parties and which affords every shipper the same 
rate for the short-line distance bet ween all points. 

While on this subject, I might say that on occasion we even have 
to file application for relief from the long- and short-haul rule to 
correct misspelling of the name of a town. 

The examples I have referred to are by no means uncommon or 
isolated. They are indeed commonplace and typical of the many 
which confront us day by day, year in and year out. I havea copy of 
each of the fourth section applications mentioned if they are of any 
value to the committee. 

In the beginning I stated that. the simple long- and short-haul rule 
is ineredibly complex in its application and effect. In recounting 
some of its evils, I have barely scratched the surface. I think few 
people realize that the rate structure of this country rests, not upon 
compliance with the long- and short-haul provisions of section 4, but 
upon relief from it. Nothing resembling the present rate structure, 
tailored to the needs of agriculture and commerce and under which 
the country flourishes, would be possible without relief over indirect 
routes. No rate revision of any magnitude, whether initiated by the 
railroads or prescribed by the Commission, would be practical or pos- 
sible without relief: I imagine that if the railroads attempted to 
comply literally and rigidly with the long- and short-haul rule via 
indirect routes the Commission, the Congress, and the public would 
not long stand for it. Since relief via indirect routes is essential to the 
maintenance of a fair, reasonable, and just rate structure why continue 
to impose upon the railroads, the shipping public, and the Commission 
such an agonizing process of getting the relief ¢ 

Since the vast majority of all applications for relief over indirect 
routes are granted, enactment of g. 937 would really change nothing. 
In effect, this bill would do no more than accord the railroads sub- 
stantially the same relief they have been getting the hard way. 
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In the most extensive rate revision ever made, class rates have been 
revised under orders of the Interstate Commerce Commission. Upon 
application of the rail carriers for relief in connection with all rates 
over indirect routes, the Commission, after full hearing and investi- 
—, nted unlimited circuity as to class rates, but expressed 

oubt it had authority to grant the same relief as to commodity rates. 
In lieu of granting unlimited circuity relief for commodity as well 
as class rates, the Comansianion has recommended to the Congress the 
sensible changes embraced by S. 937. Today the long- and short-haul 
is inoperative as to class rates and all rates stated as a percentage 
of the first class rates. There is no inherent difference between class 
rates or classification exceptions rates, on the one hand, and com- 
modity rates, on the other, certainly not in such degree as to warrant 
imposition of section 4 to the one and not the other. 

Application of the long- and short-haul rule over indirect routes 
benefits no one. To the contrary, it works to the hurt of all inter- 
ested parties, whether they be shippers, the Commission, or the 
railroads. It has no curative or preventive value, only a nuisance 
value. In operation, it is only punitive. 

Enactment of S. 937 could not possibly harm anyone, whether 
shipper, receiver, or any competing form of transportation. The pro- 
visions of section 4 will continue in full force and effect via all direct 
routes. The bill states in very clear language that even over indirect 
routes all rates will be subject to the standards of lawfulness set 
forth in other provisions of the act. Shippers, receivers, highway, 
and water carriers, in fact any interested party will still find com- 
plete protection under all other sections of the Interstate Commerce 


Act, including the provisions against unreasonable rates or discrimi- 
natory rate practices. 
That completes my statement, Mr. Chairman. 
Senator Smatuers. All right, sir, and thank you very much. It 
is a very fine statement, and we hang it. 
a 


Now, does that take care of the out-of-town witnesses? Are 
there any other out-of-town witnesses who desire to be heard? 

All right, sir. 

The chairman of the subcommittee is of the opinion that we will 
set the next meeting of this subcommittee for 10 o’clock on Monday 
morning. 

Now, I presume that the rest of these witnesses that we have here 
are readily available, and can be available on Monday? 

Mr. Barton. They are local people. I assume so. 

Senator Smaruers. Most of them are local? All right. If there 
is no objection, then, we will recess until 10 o’clock Monday morning. 

(Whereupon, at 12:27 p. m., the committee adjourned until Mon- 
day, April 22, 1957, at 10 a. m.) 
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MONDAY, APRIL 22, 1957 


Untrep Srates SENATE, 
CoMMITTEEF ON INTERSTATE AND ForREIGN COMMERCE, 
SUBCOMMITTEE ON SURFACE TRANSPORTATION, 
Washington, D. C. 

The subcommittee met, pursuant to adjournment, at 10:20 a. m., 
Hon. George A. Smathers presiding. 

Senator Smatuers. Mr. Maguire, chairman and counsel of the 
executive committee of the Western Traffic Association. 

I must say we are very happy, sir, and appreciate your havi 
stepped aside the other day to let those from out of town testify ahea 
of you. It was very kind of you. 

Mr. Maguire. Thank you, sir. It was a double sacrifice, because I 
am from outside of the city myself. 

Senator Smatuers. Oh, are you? At least we have pretty weather 
for you. 

Mr. Macutre. Yes, indeed. I was very glad to do it. 

Senator Smaruers. Thank you very much. You go right ahead. 


STATEMENT OF THOMAS H. MAGUIRE, WESTERN TRAFFIC 
ASSOCIATION 


Mr. Maguire. Mr. Chairman, gentlemen of the committee, my name 
is Thomas H. Maguire. I am chairman and counsel of the executive 
committee, Western Traffic Association, with headquarters at Chicago, 
Ill. This committee consists of the chief traffic officers of 30 railroads 
toe in western territory, including all of the large railroads of 
the western district. 

The Western Traffic Association is a voluntary unincorporated as- 
sociation operating under articles of organization and procedure ap- 
proved by the Interstate Commerce Commission under the provisions 
of section 5a of the Interstate Commerce Act. 

I am a lawyer by profession, specializing in transportation law and 
in practice before the Interstate Commerce Commission and State 
hers bodies. 

hirty of the past 33 years of my practice have been spent in the 
service of individual railroad companies and of the Western Traffic 
Association. 

Senator Smaruers. I want to ask you a question just for my own 
edification. What does section 5a of the Interstate Commerce Act 
provide ? 

Mr. Macurre. That is the provision which requires carriers, if they 
wish to enter into rate conferences, or have rate organizations, it re- 
quires them to file articles of organization and procedure with the In- 
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terstate Commerce Commission, and those articles must be approved 
by the Commission before the carriers are fully exempt from prosecu- 
tion under the antitrust laws. 

Senator Smaruers. I see. All right, sir, thank you. 

Mr. Macutre. I am appearing here, however, for the Association of 
American Railroads, by authority of its board of directors. That as- 
sociation is a voluntary unincorporated association, including in its 
membership railroads operating more than 95 percent of the total 
railroad mileage in the United States and having more than 95 percent 
of the total railroad operating revenues. 

Senator Smatuers. That is not for just the western railroads, but 
all of them ? 

Mr. Macurre. All of the railroads. 

I have been authorized and instructed to state and explain the posi- 
tion of the association with respect to S. 939 and S. 377. The asso- 
ciation wishes to express its opposition to paragraph (a) of S. 939 
which amounts to a virtual repeal of that portion of section 22 of the 
Interstate Commerce Act which permits rail carriers to carry, store, 
and handle property free or at reduced rates for the United States, 
State, or municipal governments, and the transportation of persons 
for the United States Government free or at reduced rates. 

Paragraph (a) of S. 939 would permit such carriage, storage, or 
handling only during time of war or national emergency, as declared 
by Congress or the President. 

Mr. Chairman, if you wish, I can merely in the interest of saving 
time, I can merely summarize my statement which I understand will 
be copied in full into the record. 

Senator Smaruers. Right, without objection we will incorporate 
the written statement at this point. _ 

Mr. Macutre. This bill follows verbatim the draft of bill attached 
to legislative recommendation No. 3 (70th annual report) of the Inter- 
state Commerce Commission. In the Commission’s justification of 
its recommendation, among other things, the following statements 
are made: 

Government traffic, however, moves largely at reduced rates under the afore- 
mentioned provisions of section 22 which are not available to the commercial 
shipper. This has a strong tendency to increase the cost of regulated trans- 
portation services to commercial users, who, when their rates become too high, 
restore to private carriage, all to the detriment of the common carriers, the hard 
core of the Nation’s transportation system. The draft bill would serve in some 
measure to prevent any further deterioration of the common carrier system be- 
cause of this situation by making the section 22 privileges on Government traffic 
inapplicable except during time of war or national emergency. 

After discussion of the wartime or emergency exception, the fol- 
lowing statement is made: 

It should be made clear, however, that the full effect and benefit of this pro- 
posed amendment will not be realized if Government agencies remain free to 
bargain with carriers whose rate and charges are not subject to regulation. 

At the outset I submit that we should analyze the conditions under 
which rate agreements with the United Staes Government, commonly 
known as section 22 quotations, are entered into. There seems to be a 
general impression that the term “section 22 rates” is synonymous 
with “reduced rates” or “cut rates.” 
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Any contention to this effect. is technical rather than actual. Al- 
though the railroads maintain a complete line of class rates, thereby 
insuring complete compliance with section 6 (1) of the Interstate 
Commerce Act, only an insignificant part of carload traffic moves 
under these rates. In order to permit: the free flow of commercial 
traffic, the rail carriers have established commodity rates which often 
apply uniformly between extended origin and destination territories 
for the purpose of giving shippers and receivers of freight reasonably 
equal treatment in the matter of freight charges. The level of these 
rates is almost invariably below that of the class rates which would 
otherwise apply. The overwhelming preponderance of commercial 
carload traffic in all sections of the country moves under these lower 
commodity rates. Therefore, it could be said from an extremely tech- 
nical point of view that such traffic moves under “reduced” rates. 

It is the policy of the railroads to treat the matter of rates on Gov- 
ernment freight in the same manner and subject to the same tests as 
would be applied to commercial traffic consisting of like commodities 
moving under like circumstances. Asa result of this policy we believe 
that rates which have been tendered and accepted by the Government 
through section 22 quotations are approximately the same as those 
which would be or are paid by commercial shippers of like commodi- 
ties under like circumstances. 

It should, of course, be borne in mind that the level of the majority 
of rates on all commodities, whether published for general use by the 
public or offered the Government. through section 22 quotations, is 
affected by competition with other forms of transportation. There 
are, as a result, constant adustments of rates both by railroads and 
other modes of transportation which are designed to keep the carrier 
in question in a competitive position so that it will not be priced out 
of the transportation market. The same considerations in this respect 
apply to Government traffic as to commercial traffic. 

Let us now examine the situation which would result from the pas- 
sage of 8.939. All rates on all Government traffic would be ubliched 
in tariffs subject to the same requirements, rules, and regulations as 
now apply to commercial traffic. All commodities shipped by the 
Government would have to be specifically described in these public 
tariffs even though they be of such character that the disclosure of 
their description would give aid and comfort to actual or potential 
enemies of the United States. 

All of such rates would be equally applicable to commercial traffic ; 
and Government rates, being merged in the body of commercial rates, 
would become subject to the requirements of section 3 of the Interstate 
Commerce Act forbidding undue preference and prejudice, and to 
section 4 of the act forbidding the charging of higher rates for a shorter 
than for a longer distance over the same line or route in the same 
direction, all of which would be inadvisable for reasons which I will 
later state. Such tariffs could not be made retroactive in application 
and furthermore would be subject to suspension in the same manner 
as all commercial tariffs. 

These requirements and limitations would not only be injurious to 
the railroad industry but also to the common welfare for the reasons 
which I will now state. 
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Government traffic is by no means restricted to noncivilian com- 
modities. This traffic consists not only of war materials but also many 
other commodities which are used commercially, such as coal and 
other fuels, clothing, foodstuffs, building materials, and the like. 
Therefore, such rates would be available for commercial traffic. 

Neither the carriers nor the Government in negotiating section 22 
rates are obliged to give consideration or weight to any possible com- 
plications under section 3 or under the long and short haul provisions 
of section 4. 

Section 3 should be out of the picture for the reason that the Govern- 
ment is not in competition with itself, and Government rates do not 
disturb or affect relationships between commercial rates which would 
otherwise be disturbed if the Government rates were made equally 
pees upon commercial traffic. However, since these rates would 
also apply to commercial traffic, the carriers would be obliged under 
the proposed amendment to balance rates primarily established for 
Government traffic against commercial rates in the same general terri- 
tory, in order to avoid claims of violation of section 3 of the act in 
connection with commercial traffic which might move under these rates. 
This would tend toward the artificial inflation, for purely technical 
eee of rates primarily designed for the movement of Government 
traffic. 

The long-and-short-haul provisions of section 4 of the act should not 
be applied to Government traffic because such traffic moves from one or 
more established points of origin to definite points of destination, with 
no necessity whatever for service to intermediate points. Therefore, 
in negotiating such rates the carriers are not obliged to give weight to 
any effect of the agreed rates upon traffic to intermediate points. If, 
however, such rates were equally applicable to commercial traffic, the 
carriers would have to give consideration to this point and could well 
come to the conclusion that they could not hold the terminal rates as 
a maximum to intermediate points and, hence, would be obliged to 
quote higher terminal rates. 

Another difficulty arises from the fact that as to a substantial por- 
tion of their shipments it is impossible for Government agencies to 
anticipate particular movements far enough in advance of the actual 
movement to go through the same machinery for tariff publication as 
is required in the case of commercial shippers. Many times it is im- 

erative that a movement commence before even the present stream- 
fimed procedure incident to negotiation and approval can be completed. 
In such cases it is the practice to make the agreed rate application back 
to the beginning of the movement in question. 

This retroactive application, however, does not extend back indefi- 
nitely, but as to each movement or series of movements, only to the date 
of actual commencement of same, which period, in the vast majority 
of cases, is less than 30 days. However, if these rates were subject 
to the same rules and regulations as commercial rates, then it, would be 
necessary to go through the prescribed practice of filing special docket 
applications which, under the Commission’s requirements, require a 
finding that the prior rates were unreasonable in violation of section 1 
and also a commitment on the part of the carrier to amend its tariffs 
accordingly and to continue the new rates in effect for at, least a year. 
The Government would be subjected to the same procedure for the 
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establishment of rates as are commercial shippers, which would mean 
that the Government agencies, under the section 5a agreements under 
which the carriers operate, would be obliged to request that the adjust- 
ment be placed upon the public hearing dockets of the various rate 
agencies. This would necessitate awaiting the next meeting of these 
rate commitees, or agencies, resulting in further delay in getting the 
rates into effect. 

There is the further possibility of delay in that all proposed Gov- 
ernment rates would be subject to suspension and investigation in 
the same manner as commercial rates. 

All of these restrictions and slowing-down requirements would, 
in our opinion, tend toward the seeking, on the part of Government 
agencies, of services of other farms of transportation which are not 
thus hampered. This could, and in our opinion would, lead to an 
expansion of the present limited use by Government of contract car- 
riers, who are free from the restrictions placed by law upon rail 
carriers, and also to negotiations with suppliers leading toward de- 
livery by the suppliers in their own private equipment. It would 
also increase the use of bulk water carriers of the classes exempted 
from the requirements of part ILI of the Interstate Commerce Act. 

These possibilities are apparently recognized by the Interstate Com- 
merce Commission in its justification of its legislative recommenda- 


tion No. 3, which I have quoted above, where the Commission empha- 
sizes that the full effect and benefit of the proposed amendment “will 
not be realized if Government agencies remain free to bargain with 
carriers whose rates and charges are not subject to regulation. 

We submit that if there be any merit in the proposed repeal of 


section 22 in the eyes of any of its proponents, the Commission’s rec- 
ommendation quoted above should first be implemented before the 
drastic step of virtual repeal of section 22 is taken. However, even 
this step would not, for the other reasons set forth in this statement, 
justify the repeal of section 22 as proposed in paragraph (a) of S. 939. 

I now wish to refer to the statement of the Commission which I 
have quoted above to the effect that the “reduced” rates under section 
22 have “a strong tendency to increase the cost of regulated trans- 
portation services to commercial users.” We believe that this assum 
tion is not supported by the facts. As I have heretofore stated, the 
level of Government rates is subjected to the same tests as the level 
of commercial rates. Even though at times Government rates be 
depressed to some extent by competitive situations (which situation 
is as much, if not more, present with regard to commercial rates), 
these rates are still designed not only to pay the actual cost of render- 
ing the service but also to contribute to the general overhead costs 
of the carriers. 

That being the case, Government rates do not increase the cost to 
be borne by commercial users but, on the contrary, make a  contri- 
bution which, in the absence of Government traffic, would have to be 
borne by commercial shippers. 

There is one other consideration that should not be overlooked. 
Even though we might not be in a state of national emergency that 
would, under the amendment here proposed, permit the movement 
of goods for the Government under section 22 quotations, it is entirely 
possible that the Government would not want diselosed much, of the 
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information about certain shipments that would necessarily be dis- 
closed by the publication of tariff rates. 

I, personally, can think of many Government shipments which, due 
either to the nature of the commodity itself, its route of movement, 
or its origin and destination, the details of which would be of con- 
siderable help to hostile interests, and as citizens of the United States 
we are interested in protecting our country from the divulging of 
such information in open, public tariffs. That, however, is an aspect 
of the problem that can perhaps be more appropriately considered 
and dealt with by the agencies of Government primarily concerned. 

We believe that we would be placed in an impossible competitive 
condition by reason of the fact that none of the competing forms of 
transportation are hampered by the limitations of section 4 of the 
act and some of them are not subject to any of the restrictions men- 
tioned above. Therefore, the passage of this bill would strongly 
tend to siphon away from the railroads the share of the Government 
traffic now handled by them and would deplete their ability to render 
service to the public. 

Weare similarly opposed to the amendment of section 22 as regards 
passenger fares. Section 22 passenger quotations almost exclusively 
cover bulk movements of service personnel. Here again, the railroads 
are facing unrestricted and untrammeled competition, particularly 
that of nonscheduled airlines. Troop movements, even in peace- 
time, often take place with little advance notice. In such cases the 
movement could be completed before applicable passanger fares 
could be established under the procedures governing civilian traffic. 

Paragraph (b) of S. 929 is, as stated by the Interstate Commerce 
Commission in its statement of justification, not dependent upon en- 
actment of paragraph (a). Its purpose is to make it clear that the 
negotiation of rates on Government traffic is upon a firm and unassail- 
able basis and to preclude the consideration of rates quoted to and 
accepted by Government agencies as evidence of unreasonableness of 
other rates theretofore so quoted and accepted. This subject matter 
would be covered by the addition of new paragraphs to section 22, 
such new paragraphs to be designated as paragraphs (b) and (c), 
respectively. 

We can see no reason why the United States should not be subject 
to the same rules regarding the sanctity of contract as govern its 
citizens. Under the proposed amendment there is an ample escape 
clause provided, namely, that such agreements may be canceled or 
terminated upon not less than 90 days’ written notice by either party 
to the agreement. The purpose of this amendment is to make it 
clear, as to future quotations, that there is to be no recurrence of the 
war materials reparations cases which were filed by the Government 
agencies with respect to section 22 rates established during World 
War ITI. 

The sum sought to be recovered by the Government agencies was 
estimated at between two and three billion dollars, exclusive of inter- 
est. Both the Government agencies and the railroads expended vast 
amounts of time and money in the prosecution and defense, respec- 
tively, of these cases. If the Government had prevailed, the payment 
of its claims could well have ruined a large percentage of the rail- 
roads of this country. 
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In the negotiations leading toward the establishment of these rates 
the Government agencies are presented by astute men who are well 
versed in transportation practices and rates. It is repugnant to all 
accepted standards of fair play that the Government be exempted 
from legal principles which, in order to preserve the economic struc- 
ture of this country, are binding upon its citizens. 

Although we disagree with the Interstate Commerce Commission’s 
recommendation to paragraph (a) of S. 939, we join it in recom- 
mending your favorable consideration of paragraph (b) thereof. We 
likewise support S. 377 which is similar to paragraph (b) of S. 939. 

Mr. Macutre. I wish to call to the committee’s attention the legis- 
lative recommendation No. 3 of the Interstate Commerce Commission, 
copies of which were sent to this committee as well as to the corre- 
sponding committee in the House. 

I will not read aloud the one paragraph which emphasizes in my 
opinion, unduly emphasizes, the thought that section 22 rates are 
per se reduced rates. Also, they state—the Commission in its recom- 
mendations—states that it should be made clear—I am reading from 
their recommendation, “It should be made clear, however, that the 
full effect and benefit of this proposed amendment will not be realized 
if Government agencies remain free to bargain with carriers whose 
rates and charges are not subject to regulation.” 

I emphasize that remark of the sponsor or the proponent, original 
proponent of this bill, for the reason that the Commission, itself, 
apparently recognizes that the railroad industry, which is the most 
closely regulated of all the carriers, would be under a disadvantage 
unless certain other reforms are instituted, which is that Government 
agencies should not remain free to bargain with carriers whose rates 
and charges are not subject to regulation. 

The Commission apparently recognizes the railroads would be 
under an unfair disadvantage in the absence of such legislation. 

Now, to my knowledge, there has been no proposal to the Congress 
to implement this suggestion or this reservation expressed by the In- 
terstate Commerce Commission. So that therefore, we must look at 
this proposed legislation as leaving competitive conditions the way 
they are, but repealing section 22 in effect, which allows railroads, as 
well as other carriers, to give quotations to the United States Govern- 
ment and its agencies. 

Now then, I do wish to comment briefly upon 

Senator Smatuers. So you would be opposed to the whole bill, is 
that right ? 

Mr. Macurre. That is another reason for being opposed to the en- 
tire bill. It would not remove our opposition to the bill, however, 
but I wish to point that out to show that even though the bill be 
passed, and enacted into law, in the Commission’s own mind there is 
a defect in it, in that the Government remains free to bargain with 
unregulated carriers, and they seem to imply there that the repeal of 
section 22, and the enactment of legislation go hand in hand. 

Senator Smatuers. Is what you are afraid of, then, if section 22, 
the privileges and immunities granted to the Government, if they are 
taken away, and they have to pay—the Government has to pay a pub- 
lished price, like every other aivesn: then you are afraid, apparently, 
that the railroad association is of the opinion the Government then 
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may move to other means of getting the transportation done for them, 
either motor carriers or somebody else, it might be private carriers, who 
are in effect unregulated. 

Mr. Macoree. I agree with your conclusion, Senator, but I can- 
not agree with the premise upon which that conclusion is based. 

Senator Smaruers. I am just asking the question. Is that what 
your objection is? 

Mr. Macurre. Our objection is that it would tend toward the seek- 
ing by Government agencies of unregulated means of transportation 
if the ability to secure prompt service in the matter of rates is taken 
away, not the matter of reduced rates, let it be understood, but as I 
will develop later in my discussion of this, there are certain other ad- 
vantages both to the railroads and to the public interest. 

Senator Smaruers. Let’s stay on this one point for one more ques- 
tion. 

Mr. Macourre. Surely. 

Senator Smatuers. Then your objections, speaking for the associ- 
ation, is not so much to the taking away from the Government the 
right to have a lower rate, but you are afraid it is the delay in time 
that would cause the Government to look to other means of trans- 
portation ? 

Mr. Macutre. That is true in part. Of course, it is hard for you 
and me to have our minds meet exactly at first meeting here—— 

Senator Smatuers. Yes. 

Mr. Macurre. Upon what we both have in mind. 

Senator Swatuers. I have nothing in mind. I am just trying to 
get what you have in mind. That is what I want you to develop. 

Mr. Macurtre. Perhaps I can develop that more to your satisfaction 
if I proceed, but I will bear that point more in mind. 

Senator Smatuers. All right. 

Mr. Macutre. Now, in the first place, I have listened to testimony, 
I have read statements, I have read articles in periodicals and maga- 
zines, all of which are based upon what I am certain in my own mind 
is an erroneous premise, and that is, that the term “section 22 rates,” is 
synonymous with reduced rates. That isa technical contention, really. 
Because here is the picture that we have: We have Government traffic 
moving between points and in directions and by routes other than 
that—often other than that normally traversed by commercial ship- 
ments. 

Well now, where you don’t have a volume of traffic moving over a 
certain route, or between certain points in a certain direction, you have 
nothing to move that traffic except class rates, which are published. 

There is a complete line of class rates, it is true, and they thereby 
insure complete compliance with section 6 (1) of the Interstate Com- 
merece Act which requires the carriers maintain schedules and tariffs 
for all rates for all commodities. But in order to permit the free 
flow of commercial traffic—I’m talking about commercial traffic now— 
the rail carriers have over a number of years past, longer than my 
memory, and I have had some 33 years in transportataion experience, 
have established commodity rates, for the purpose of giving shippers 
and receivers of commercial freight equal treatment in the matter of 
freight charges. 
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The level cf commodity rates—and I would say the overwhelming 
percentage of your commercial traffic moves on these commodity rates, 
which are almost invariably lower than class rates, because your class 
rates move a very small percentage of your traffic, and that only, I 
should say, if you want to characterize it generally, sporadic movements 
rather than regular volume movements. 

Senator Smaruers. Could you give us an estimate as to the percent- 
age of railroad traffic that travels under the classification and com- 
modity rates, and that which travels under classification of class rates? 

Mr. Macurre. From a revenue point of view, I should say that the 
railroads derive between 95 and 97 percent of their revenues either from 
commodity rates or from rates which are in effect commodity rates but 
are called exceptions to class rates. They are a lower rate. 

Therefore, from this technical point of view, we could say prac- 
tically all the commercial traffic in the United States moves under 
reduced rates because they are lower than the class rates. When we 
come into dealing with Government traffic, as I say, the movement 
of Government traffic is to a very substantial extent between points 
and over routes with respect to which there has been no commercial 
necessity in the past for the establishment of commodity rates, and I 
will tell you very definitely, gentlemen, that my experience with the 
western railroads—and I know from conversations and conferences, 
just general discussions, I should say, not conferences, with my op- 
posite member, chairman for the eastern railroads and for the South— 
that the railroads are not waiting to give cut rates to the United States 
Government. That traffic is important to them, it is true. 

Now, out of the Defense Department traffic in 1956, out of $8 billion 
of total freight revenues for the railroads of the United States, $249 
million was moved for the Defense Department, so that is an impor- 
tant customer to us, of course. I do not have the revenue figures as 
to the other Government agencies. 

Senator Smatuers. That $249 million which you say the Defense 
Department paid the railroads for the movement of its goods, did that 
represent a profit to the railroads? 

r. Macurre. Yes; yes, it did, because we apply the same standards 
to Government proposals for quotations as we do to commercial traffic. 
We don’t make any distinction. 

N red of course, we do this with the Government traffic, just as we 
0 wit 

Senator Smatuers. In other words, let me see if I understand you. 
Even though it doesn’t say you should give them any privileges or 
benefits, it merely says they do not have to abide by the published 
rates; but, in fact, you people do get from them what you think is 
= manintens rate that the traffic would ordinarily bear anyway; is 
that it? 

Mr. Macurre. Oh, absolutely, and we are in a very strong competi- 
tive situation, of course, so far as these rates to the Government 
agencies are concerned, because we have our friends and other modes 
of transportation who are just as anxious to get hold of that busi- 
ness as we are, and we are in competition with each other, but we 
are also in competition with other modes of transportation in prac- 
tically every carload of freight we move. We are in a highly com- 
petitive field. 
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Senator Smatuers. So then, as I understand it, the Defense Depart- 
ment is not for a change in section 22. The railroads themselves are 
against changing section 22 ¢ 

Mr. Macuire. Yes. 

Senator Smatuers. Those for changing 22 are those commercial 
shippers and those other people who are in the transportation business, 
we'll say other than railroads ? 

Mr. Maeurre. Yes. 

Now, I may comment upon the position. Well, let us add, to be fair 
here, the Interstate Commerce Commission has recommended the 
virtual repeal of section 22 as well. 

Senator Smaruers. Yes. 

Mr. Maeutre. But I think in large part the shipper, the shipper 
position and the position of the Interstate Commerce Commission, 
I believe stems from a mistaken idea as to what section 22 rates are. 
It seems to be the contention—and before I got into it myself, that 
section 22 rates.are synonymous with cut rates or reduced rates. And 
I was in the railroad business for a number of years. 

I had had no direct contact with them, but I was a victim of this 
same belief myself, until I got mixed up in them and found that the 
railroads look with just a “fishy eye,” if you want to put it that way, 
upon a proposal by a Government agency for the establishment of a 
rate as they do with a proposal by a shipper, because first we are in 
business to preserve our revenues as far as we can, naturally. 

Senator Smatnuers. What is your answer to apparently the essence 
as I gather the testimony of the people who are for the change of sec- 
tion 22, which is that you give to the Government these low and re- 
duced rates to the end result that the railroads then have to make up 
in effect an apparent deficiency and raise the rates to the other com- 
mercial shippers. Therefore, their conclusion is that the other ship- 
pers, the other commercial people are in effect having to be oninietie 
penalized because of the low rates which the Government is getting. 

Now as I gather this morning, you say that is not true at all. What 
is true, let’s have you repeat that? 

Mr. Macurre. I'll tell you the situation on that. We treat Govern- 
ment proposals the same as we do any shippers’ proposals. We govern 
it by the same considerations as to the volume of the movement, the 
duration of the movement. We do that when a shipper comes in and 
proposes a special commodity rate, and we grant special commodity 
rates to commercial shippers—when I said shipper, I meant commer- 
cial shipper—upon that basis. 

Now then, I should say, taken as a whole, that the body of the rates 
to the United States Government are no lower than they would be to 
any shipper or group of shippers who ship similar commodities under 
similar circumstances. We do insist upon this in our Government 
rates. That those rates be compensatory. 

Now then, if we were placed either upon a higher plateau of rates, 
or were for any reason unable to enter into the market of transporta- 
tion, the same as other modes of transportation can, then I think the 
effect would be bad upon the commercial shippers, because we would 
not have this large volume of compensatory traffic moving over our 
lines. We have to make our expenses, there is only one place to get it, 
and that is from our customers, and I would say that the result would 
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be, if we had no Government traffic whatever moving over the rails, 
that your commercial shippers would be paying higher rates in order 
to pay our expenses and give us a reasonable rate of return under the 
jurisdiction, of course, of the Interstate Commerce Commission, than 
re do at the present time. 

Senator Smarners. I understand that would be the case if you had 
no Government business? 

Mr. Macuree. If we had no Government business. 

Now then, this Government business that we get, and we get a fair 
substantial portion of it, the Defense Department, for example, in 
1956, almost evenly split its business between the motor carriers and 
the railroads. The railroads got 46.9 percent from a revenue point of 
view, and the motor carriers got 46 percent. In other words, there 
was less than 1 percentage point difference between the distribution 
there. 

Senator Smaruers. What, in fact, you people really are concerned 
with, that is, the railroad people, is that if you change this section, 
which either requires more delay on the part of the Defense Depart- 
ment or the Government in getting the rate from you, or secondly, it 
requires them to pay a higher rate. Then what you are concerned 
about, is, the Government would very logically say, we will then give 
more of our business to the motor carriers and less of it to the rail- 
roads, for just a convenient reason as well as price reasons. 

That is what you are worried about ¢ 

Mr. Macurre. Yes, that is it; because they are bound by their own 
regulations. They must seek the most economical means of trans- 
portation, which is available to them to carry out the purposes which 
they have in mind. And the thing that we are concerned about also, 
is not so much—we are concerned, of course, about a diversion to 
motor carriers—but there is the contract carrier. The Government 
right now has a limited number of arrangements with private contract 
carriers. 

Senator Smaruers. I will show you how fara fellow like myself 
who starts into something like this, knowing nothing about it—you 
start off with the idea that this bill is actually, taken out of section 22, 
the amendment, is done for the purpose of benefiting the railroads. 
That was the general conclusion which fellows like I would have drawn 
because of what the Chairman of the ICC and others said, that you 
people actually would like to get higher rates from them. And that 
then thereafter, it would have a net effect of being more fair to every- 
body. But your conclusion is, actually if this bill were passed in its 
present form, it would injure the railroads in your judgment in that it 
would send the business somewhere else ? 

Mr. Macourre. Yes. If I could elaborate on that for just a brief 
moment. 

For example, the railroads are governed by section 4 of the Inter- 
state Commerce Act, the so-called long-and-short-haul clause, I assume 
you are familiar with that, and I will not go into the details of that. 
No other mode of transportation is bound by the provisions of sec- 
tion 4, 

Now at the present time, when we quote a rate to the Government, 
we are looking only to the rates from terminal to terminal, that is all, 
because if the Government should have business to intermediate points, 
we can negotiate such rates at the time such proposals come up, but if 
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we throw these Government rates into the body of commercial rates, 
and under this proposed amendment, that is the only place they could 
go, then everybody, because there are other than war materials that 
move, a large number of other commodities—that would be an open 
public rate, and to a person who has not been involved in litigation 
before the Interstate Commerce Commission, I will try to simplify 
this as much as I can, it took me long enough to learn the “ins and 
outs”—but if we publish a rate, that rate can be used for shippers of 
all kinds, as a standard, not only as to reasonableness in comparison, 
but also with respect to violations of the fourth section, we could have 
someone come in here and upset a movement if a similar commodity 
should develop. 

Senator Smaruers. You have no objection to the publishing of the 
rates that actually the Government pays? 

Mr. Macuire. You mean to have them made public? 

Senator Smaruers. To have them made public, yes. 

Mr. Maeurre. No, none whatever. Asa matter of fact, you can go 
over to the Defense Department right now—they have a very well- 
indexed public file of section 22 quotations on everything except secret 
movements, which in their judgment they do not wish to have pub- 
lished. 

When I say secret movements, I mean those held for security reasons, 
not the desire to keep this away from anyone. I have seen volume 
after volume over there, motor carrier, everything else, they are open 
for everyone to look at it. They have a man there to help you And 
what you want. They are not a secret proposition at all. 

Senator Smaruers. Mr. Maguire, 1 think I understand you with 
respect to section 22. Do you want to say anything else? 

Mr. Macurre. I would like to add this one thought, if I may. 

There were—and with your permission, I think there were three 
instances named by witnesses of lower Government rates than commer- 
cial rates. One involved a 30-day allowance of free-time storage on 
foodstuffs for export at the northern Atlantic ports. I have checked 
into that. This is not demurrage, it is storage. Storage is carried in 
your demurrage tariff, of course. But the railroads serving the North 
Atlantic ports put that extension of time in for the Government, be- 
cause they found that at the southern Atlantic ports where the dock 
facilities are either administered by port authorities or by private 
owners, that 30 days’ free storage on export shipment of Government 
foodstuff was allowed by those agencies, so they merely put it in at the 
North Atlantic ports to equalize your Government shipments through 
the railroad facilities with those in the South Atlantic ports. 

Now another example was on shipments of cobalt, metal in various 
forms. The statement was made that the rates on cobalt, which is 
much more valuable, are lower than those on black iron. Black iron 
was the phrase used. We have looked around to find out what the 
witness had in mind when he said “black iron,” and we haven’t been 
able to find it, because there is no such commodity. 

However, there is pig iron, and there is a commodity, an iron or 
steel commodity known as black plate. We have checked out on 
those rates, and we find that they are at the same minimum weight 
anywhere from 15 cents to double the rate—that is, the rates on 
cobalt, the Government rates—to those on the so-called black iron or 
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black plate. And that those rates were put in upon the basis that 
when the General Services Administration asked us for a change in 
the quotation they pointed out that titanium metal, which is more 
valuable than cobalt, is classified at a lower basis in the rate classifi- 
cations than cobalt is. 

And so from my investigation, of course, this just—I think this 
testimony was just given Thursday—TI don’t find the gentleman who 
mentioned that was fully informed as to his facts. 

Another example that was named, the third and last example, was 
on aluminum from down in Texas up into Iowa, I think.mention was 
made of that. It is true that your section 22 rate on aluminum, 
moving under those conditions, is lower than your commercial rate. 
However, here is just what happened on that: The water lines, I am 
informed, reduced their rates along the competitive water route, and 
the railroads were following suit in their section 22 quotation—when 
I say they reduced their rates, they reduced their quotation to the 
Government. 

We also, at that time, or before that time, had attempted, had pub- 
lished reductions on commercial traffic to meet the water lines. That 
tariff, a public tariff, was suspended upon complaint of the water 
lines, and after extensive investigation, the Commission finally found 
there should be a differential of rail rates over water rates to make u 
for certain alleged disadvantages the water carriers had, and I think 
we ended up about seven or eight cents a ton—no, about. fifty-some- 
odd cents a ton as I recall it, higher than the water carriers did, on 
the commercial rates. 

However, there we were merely following our competition, when 
we proposed to the Government, or negotiated with the Government, 
these lower rates on aluminum. But that is just a perfect example of 
the delay that can be visited upon the railroads in getting into shape 
to handle Government traffic—these proposals, these suspensions we 
have there. 

All we wish is this: We are not. asking for any advantage over 
anyone else. With section 22 being left the way it is, we are exactly 
ona par with our competition. If section 22 is amended, so we can- 
not give quotations to the Government agencies, we will be at a dis- 
advantage because we are the only carrier which is controlled by 
section 4 of the act, and your long-and-short-haul clauses have to 
enter into your considerations in establishing rates. 

We are completely under regulation, where bulk water carriers, for 
example, are under no wraps, as far as your commercial rates are con- 
cerned so far as the merits of this controversy are concerned, and all 
we wish is to have one area of competition where we can be on the 
same terms as our competition. That is all we are asking for here. 

Now as to the other features of S. 939, paragraph B, which is the 
so-called finality of contract paragraph, section, we join in the Inter- 
state Commerce Commission’s recommendation for your favorable con- 
sideration, and also we have no. objections, and we support S. 377, 
which is similar in principle, at least, to paragraph B, of S. 939. 

Would you bear with me for just a moment, Senator, while I look 
through my notes here: I will not be long. 

Senator Smatuers. Yes. 

Mr. Maautre. I believe, sir, I have covered the highlights of my 
statement. 
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Senator Smaruers. All right, you have been very helpful, Mr. Ma- 
guire. We thank you very much. 

Mr. Macurre. Thank you. 

Senator Smaruers. The next witness we have is Mr. C. E. Childe, 
transportation consultant here in Washington, appearing at the re- 
quest of the chairman of this committee, Senator Magnuson. 

Mr. Cuiipr. May I be seated ? 

Senator Smaruers. Yes, sir; Mr. Childe, we wouldn’t want to make 
an exception to you, and I am sure you have seen everybody else sit 
down, so you sit down. 

Mr. Cuttpr. Thank you. I have a brief statement in writing here, 
Mr. Chairman; perhaps it would save time if I should read it. 

Senator Smaruers, All right, sir; you go right ahead. 

Do you have copies of that statement ? 

Mr. Cutxpe. I have a few, three or four here. 

Senator Smatuers. I have one, give one to the press table there; 
they havea frantic look on their faces. 

You go right ahead now, sir. 











































STATEMENT OF C. E. CHILDE, TRANSPORTATION CONSULTANT 





Mr. Cuitpz. My name is C. E. Childe. I am a transportation con- 
sultant with something over 40 years’ experience in that field. I lived 
in the Midwest until 1941 when I came to Washington as a member of 
the Transportation Board of Investigation and Research, set up by 
Congress to study and report on the economy and fitness of rail, mo- 
tor, and water carriers and policies which should be adopted to attain 
a national transportation system adequate for commerce, the postal 
service, and national defense. 

In 1945 I was transportation and economic consultant to the Senate 
Small Business Committee, and made a study for that committee of 
transportation, as it affects small business. Since then I have main- 
eci an office in Washington serving private and public clients. I 
appear at this hearing as a private citizen, representing no particular 
interest, upon request of Chairman Magnuson, to comment on S. 937. 

S. 937 proposes to amend the long- and-short-haul rule of the Inter- 
state Commerce Act, to permit railroads operating over circuitous 
routes to meet the rates of short-line carriers at competitive points 
and maintain higher rates at intermediate points without first obtain- 
ing authority oF the Interstate Commerce Commission and without 
limitation as to the amount of circuity of haul permitted over the 
longer routes. 

Under the present act, Interstate Commerce Commission approval 
is necessary in each particular case. Such permission is practically 
automatically granted; sometimes, however, certain limits are set as 
to the circuity of mileage permitted over the longer routes. Under 
the Commission’s present liberal policies, an unlimited amount of 
circuity is permitted as to traffic moving on class rates and rates made 
at a fixed percentage of the class rates. In other instances, as to 
special commodity rates, it is the practice of the Commission to permit 
up to 70 percent circuity where short-line distances are 150 miles or 
less; 50 percent circuity for distances up to 1,000 miles; and 33% 
percent circuity for distances over 1,000 miles. 
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The effect of S. 937 would be to wipe out even these circuity limita- 
tions and thus increase, on the whole, the total average distances over 
which freight would move over circuitous routes at rates established 
by the short line. : ; 

Witnesses supporting the proposed bill point out that it would 
eliminate the necessity of filing applications and submitting evidence 
to the Interstate Commerce Commission justifying the longer potas 
and publication of routing restrictions in railroad tariffs. is woul 
save the railroads of the country, in the aggregate, an estimated sev- 
eral hundred thousand dollars a year, and also reduce the cost to the 
Government and others of processing the applications. 

I should add there perhaps this figure of several hundred thousand 
dollars was taken by me from testimony of Mr. Boyle, representin 
the Association of American Railroads at a hearing in the House o 
Representatives on a similar bill. He termed that amount as his esti- 
mate of the out-of-pocket cost of preparing the applications, but he 
added there additional cost, besides which he couldn’t estimate. 

I agree that reductions could and should be made in such expenses. 
I believe, however, that S. 937, as it now reads, would cost the carriers 
and the public far more than the estimated savings, unless some limit 
is placed on unnecessary and wasteful mileage over the longer routes, 

ver the years the practice has grown up that every railroad having 
a circuitous route between two competitive points maintains over its 
longer route the same rate as the short-line railroad and gets Inter- 
state Commerce Commission permission to maintain higher rates as 
intermediate, noncompetitive points. The carrier which has the long 
route between certain competitive points is generally the short route 


between other competitive points. So, while carrier X, as the long 
route, may take traffic from the short-line carrier Y, in one instance, 
carrier Y, as the long route between two other points, takes traffic 
from carrier X where carrier X is the short line. 

Thus, neither carrier has any large net gain in traffic, but each per- 
forms unnecessary and wasteful SrnepOR TCO taking the traffic over 


longer routes in competition with shorter routes. Extremely cir- 
cuitous and unnecessary routing has become so common that it adds, 
in the aggregate, a very large sum to the total transportation expense 
borne by the public. There is little or no economic justification for 
such wasteful routing. A few shippers may benefit, and a few rail- 
roads may gain some advantages over others, but the net effect of 
shipping over routes from 3314 percent to 70 percent longer than 
short line, or sometimes more than double the short line, is to add 
materially to the total transportation bill of the country. 

The Interstate Commerce Commission’s Bureau of Cost Finding 
now estimates that the average circuity of railroad hauls over the 
country is 14 percent, and that figure is now used by the Commission’s 
Bureau in computing transportation costs, to compensate for circuity. 
In other words, the Commission’s experts, in calculating cost per 
mile plus a fair profit, as a basis for freight rates, add 14 percent to 
the line-haul component of the rate they find reasonably compensatory 
for the short-line hauls to pay for the extra mileage over the circuitous 
routes. This 14 percent allowance may be an underestimate. 

The renapectanien board of investigation and research, when I 
was a member, became interested in determining the amount of 
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circuitous mileage, and from sample tests we made 15 years ago we 
concluded that the average circuity might be 20 percent or more. At 
that time, the Interstate Commerce Commission’s Cost Finding 
Bureau was using an addition of 10 percent for circuity. 

Additional studies to determine the present average circuity would 
be desirable. But if we take the Commission’s present addition of 
14 percent as correct, let us consider what that means in terms of added 
transportation cost to the users of rail transportation. 

In 1955 the class I railroads of the United States hauled about 640 
billion ton-miles of freight, on which their expenses for freight 
transportation were about $6 billion. According to the Commission’s 
Cost Bureau, about 80 percent of total freight transportation cost is 
out-of-pocket cost ; that is to say, it varies directly with the amount 
of transportation service performed. 

Over two-thirds of the $6 billion freight expenses of the railroads 
are for wages, fuel, and running and maintenance of equipment, 
which are obviously variable proportionately to miles of transporta- 
tion. It is conservative, therefore, in my opimion to say that the out- 
of-pocket cost to the railroads of carrying the six hundred-odd billion 
ton-miles in 1955 was at least two-thirds of a cent a ton-mile. If it 
were possible to eliminate the entire 14 percent addition to the freight 
ton-miles by reason of circuitous routing, it would reduce the freight 
expenses of United States railroads about $500 million a year. 

Of course, it would neither be possible nor desirable to restrict all 
transportation to the shortest routes. 

I should add there to my printed text that the shortest routes as 
compiled by the Commission are not necessarily the shortest tariff 
routes. They figure the shortest mileage over which a car could 
move, whereas the tariffs don’t always permit that. 

But on the other hand, an average circuity of 14 percent seems clearly 
to be wastefully high. A large percentage of the country’s freight, in- 
cluding vast tonnages of raw materials and agricultural products, such 
as coal, ore, grain, has only one line of railroad over which it can move. 
Another vast amount of freight has the choice of moving over two or 
more reasonably direct competing railroad routes. Most of such com- 
yeting routes are not more than 10 or 15 percent longer than the short- 
five route. If half of the freight of the country of necessity moves 
over the shortest routes, and the other half should move over routes 
averaging not over 15 percent longer, the total circuity would be less 
than 7 percent. 

The Commission’s estimate that the total circuity is 14 percent there- 
fore means that if half the freight moves over the short route, the other 
half must move over routes averaging 28 percent longer than the short 
routes. I do not know of any important railroad routes in the country 
that are as circuitous as that. 

Take, for example, the railroads between Chicago and New York: 
The Pennsylvania is the shortest line, with a mileage of 900 miles. 
The New York Central and the Baltimore & Ohio are actively com- 
petitive routes, and their distances are 960 miles and 976 miles, which 
are 7 to 8 percent longer than the short line. 

Or take Chicago to Seattle: The short route is over the Chicago & 
Northwestern-Great Northern railroads, 2,162 miles. The Northern 
Pacific, Union Pacific, and Milwaukee railroads have actively com- 
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peting routes over which the distances are 2,189 to 2,446 miles; the 
ongest of these is only 13 percent greater than the short line. 

Similar competing routes are to be found all over the country, but 
the routing over all reasonably direct lines would certainly average 
less than 15 percent above short-line mileage. It is evident that in 
order to reach a total of 14 percent circuitous freight mileage through- 
out the country, many shipments must be using routes very greatly 
exceeding the reasonably direct routes. And if anyone examines rail- 
road freight tariffs, he will see that it is a general practice to authorize 
extremely wasteful routing. 

I remember hearing witnesses for the railroads testifying, some years 
ago, before the Senate Interstate Commerce Committee, that there 
were about 1,500 routes available for shipping freight from Chicago 
to Atlanta; and on page 75 of the 1952 hearings in S. 1018 before this 
committee, I find reference to 7,268 routes from Chicago to Savannah, 
Ga. These included not only all the reasonably direct routes, but in- 
direct routes extending as far eastward as New York, thence down the 
Atlantic seacoast, thence southwesterly along the Atlantic coast, or 
as far south as New Orleans or Mobile, thence northeasterly to destina- 
tion. 

And on pages 76 and 1643 of the same hearings, you will find charts 
and tables showing routings permitted on grain from Adrian, Wash., 
to Duluth, Minn., of 2,622 miles, compared with direct mileage of 
1,574 miles, involving cireuity of over 65 percent; and, on packing- 
house products to Los Angeles from Wichita, Kans., over a distance of 
3,171 miles through Portland, Oreg., which is more than double the 
short-line mileage of 1,537 miles. 

Reverting to the Chicago-Seattle route, I find that shipments may 
be sent from Chicago southward to the Gulf of Mexico via New 
Orleans, thence westward to Los Angeles, thence northward along the 
entire length of the Pacific coast to Seattle, a distance of 4,162 
miles—2,000 miles longer than the short-line mileage. 

I have here a rough chart, which I will leave with the committee, 
showing in red pencil the short route and in green the long route I 
have just described. I can conceive of no possible justification, from 
the public standpoint, of maintaining such routes as these. Yet the 
railroads maintain such unreasonably circuitous routes—shippers are 
solicited to move freight over them. 

(The charts to which Mr. Childe refers may be found in the files 
of the committee.) 

Mr. Cups. And I might add, some railroads also require cir- 
cuitous routing for their own reasons, especially for their own freight 
where they find it is advantageous to use the long route that gives 
them a pes of the haul, in preference to a short-line mileage. I 
know of instances of that kind where the route over—over the 
through route something less than 500 miles, and the route used by 
the railroad to its own connection was about that distance, then the 
railroad would haul it some 250 or 300 miles further over its own 
route in order to get a division of the rate in the transportation of 
the freight that it purchased. Those are the examples of where it 
is to somebody’s interest to use wasteful routing. 

Senator Smaturrs. Let me ask you a question right there: If 
there is wasteful routing, whose fault is it? 
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Mr. Cure. It is the fault originally of the railroads in estab- 
lishing short routes in their tariffs, and then, of course, once they 
are in the tariff, anybody can use them. 

Senator Smaruers. Let me ask you this: You appreciate that the 
railroads are in the business to make a profit ¢ 

Mr. Cute. Yes, sir. 

Senator Smaruers. While you say they should not make an un- 
due profit by running way around 500 miles, it may be if they got 
all the freight they could handle over a direct route, maybe they 
only have one track, maybe they want additional business and take 
it a longer way. Does not the shipper have an opportunity to ne- 
gotiate on that particular thing? ‘That is what the bill is all about, 
isn’t it, to make it competitive where they can do that ? 

Mr. Cuitpe. Such an instance, if it exists—and I don’t say it 
doesn’t—would generally involve very little, instead of a great deal of 
circuity. The people who use greatly circuitous routes have some 
reason other than either necessity or economy of transportation. And 
as to the profit, Senator, of course, you understand that the railroad 
gets the same rate when it hauls over an extremely circuitous route as 
would be charged over the shortest route. So if the rate is reasonable 
for the short route, it is less than reasonable for the long route, and it 
may be an actual out-of-pocket loss—I am sure it is in many cases. 

Senator Smaruers. Actually, doesn’t it have something to do with 
time? I don’t know anything about it, but suppose they may be 
pretty well booked up with carrying freight between, we will say, 
Chicago and Seattle direct, and there would be no opportunity to get 
whatever it is that is needed to be shipped over that route for possibly 
2or3 weeks. If they can run it on a roundabout course, they probably 
could get it there in time. It is longer, that is true. 

Mr. Curve. That is not the kind of route I am referring to, Senator. 
Take the Chicago-Seattle route you just mentioned. The short route 
would be Chicago, North Western Railroad to Minneapolis, the Great 
Northern beyond. Now, if that shipment goes over the circuitous 
route, from Chicago to New Orleans, via—it would have to go via the 
Illinois Central or Missouri Pacific, or some line that goes down to 
the gulf. Then it would have to be turned over to, say, the Southern 
Pacific Railroad, which would haul it to Los Angeles, or San Fran- 
cisco, then it would go northward over some route from San Francisco 
to Portland and Seattle. 

Now, it could only move that way in case the shipper showed that 
routing on the bill of lading. The long route is not used under prac- 
tically every circumstance that I can think of—it is not used unless 
that long route is designated on the bill of lading. It is not designated 
on the bill of lading to save the railroad money, it is designated for a 
particular purpose. 

I have given a few illustrations of purposes that shippers have in 
long routing, and if I may revert to my statement it may clarify 
my point. 

Senator Smatuers. No, don’t refer to it, let’s just talk about it. I 
understand, I think, what you are talking about. I am just wondering 
in this whole business of regulating traffic, it obviously leads to a lot 
of difficulties and. complications, some fellow might come along and 
say “Why don’t we take off the whole thing and let it run strictly on 
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the basis of competition?” and what we could call free enterprise. 
You don’t advocate that? 

Mr. Cuitpg. Don’t advocate what, Senator? 

Senator SmarHers. You weren’t listening to me. 

Mr. Cuixpe. I got part of it, unfortunately I missed part. 

Senator SmarHers. Excuse me, you just go ahead with your testi- 
mony. 

Mr. Cuitpr. Some shippers use such routes in preference to direct 
routes, for their own profit. A lumber broker in the Pacific North- 
west, for example, may load a car of lumber before he has a buyer 
for it; he will start the shipment in transit and then try to sell it, and 
may deliberately select a long route to give him plenty of opportunity 
to find a buyer. For example, the sailroad tariff would permit him 
to route a shipment from Bellingham, Wash., to Buffalo, N. Y., south, 
east, and north through Oregon, California, Arizona, New Mexico, 
Colorado, Kansas, Nebraska, Iowa, and Minnesota to Minneapolis; 
thence zigzag south and north from Minneapolis through St. Louis 
and Chicago— a total distance of 5,203 miles, at the same rate as over 
the short-line route of 2,708 miles. 

I will leave with the committee rough charts showing these routes. 

Similar practices are permitted with respect to shipping fruits and 
vegetables from California to the East. It is common practice also 
for grain merchants, brokers, and millers to use indirect routes which 
enable them to buy grain shipped into primary markets and divert 
it to milling or storage points, and finally ship the grain or product 
to destinations far off the direct routes, and still pay the railroad only 
the rate over the shortest route from origin of grain to the final desti- 


nation of the ean or product. 
e, 


For example, a car of corn or oats originating at Logan, Iowa, 33 
miles northeast of Omaha, may be marketed at Guiate, thence moved 
to Cedar Rapids, Iowa, for milling; the milled product could then 
be moved to Minneapolis—a total distance of 604 miles—at a slightly 
lower through rate than would be charged on the direct haul of the 
grain from Logan to Minneapolis of 350 miles. Or after purchase 
at. Omaha and milling at Cedar Rapids, the product could go to St. 
Louis—total distance 747 miles—at the same rate as the short-line 
movement of the grain from Logan to St. Louis, 547 miles. 

Another typical illustration of the extreme circuity of movement 
allowed on the grain milled in transit would be a carload of wheat 
from El Reno, Okla., to Chattanooga, Tenn., for which the short-line 
route would be over the Rock Island and the southern railroads 
through Memphis, 829 miles. But the wheat could also move from 
El Reno via Kandas City, Cedar Rapids, Peoria, and Cairo, with 
milling privileges anywhere en route, 1,194 miles, at no premium in 
the rate. 

I submit a rough diagram. showing these routes. Such routing and 
stopping privileges as these are undoubtedly of value to millers and 
grain dealers, but the cost of the additional mileage and additional 
car detention is, of course, a part of the total transportation expense 
for which the public must pay, and such longer and slower routes 
also contribute to less efficient freight car utilization and tighter car 
shortages when cars are in urgent demand. 

(The diagram to which reference is made may be found in the files 
of the committee. ) 
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Mr. Cue. It seems evident that the public interest would be 
better served by requiring shippers who use extremely circuitous 
routes to pay something additional for the extra service, rather than 
to open the door still wider to unlimited use of circuitous routes at 
the same rates as the short lines. 

If S. 937 should become a law as it is now worded, eliminating all 
restraint upon circuity of routing, it would permit even more wasteful 
mileage and delay in transportation than prevails today. I suggest 
that the good features of S. 937 with respect to cutting down the ex- 
pense of certain proceedings before the Commission would be pre- 
served, and wasteful transportation would be discouraged by an 
amendment to the present bill adding a proviso at the end of line 3 
on page 3 of the bill, that circuitous routing more than 25 percent in 
excess of the short-line route would not be permitted at the rate apply- 
ing over the short-line route, unless the Commission should find, after 
hearing, that such circuitous routing is economical and necessary in 
the public interest. 

Such a provision would, in my opinion, permit all reasonably neces- 
sary and desirable competition between railroads, and by cutting aver- 
age circuity to, say, 6 percent instead of the present estimated 14 per- 
cent, would save the railroads—and eventually the shipping public— 
the sum of at least $250 million a year. 

Perhaps I should add, Senator, I think that 25 percent allowance 
would be ample for any such situation as you mentioned to me with 
respect to the desirability of using alternative routes. 

That is all I have. 

Senators Smatuers. One question: If this would save the railroads 
$250 million a year, why don’t you think they would be behind it, or 
for your proposal ? 

r. CuitpE. Well, there are a lot of people, not a majority by any 
means, but a lot of shippers who like to use these circuitous routes for 
some such reasons as t mentioned. There are railroads that like to 
use them. I think the short lines enter into the picture, because of the 
fact once these routes are established over a great many different rout- 
ings, then the railroads who are pieces of those routes will solicit 
freight over them, a solicitor, will come into a shipper and say, “Here, 
we have got a route that goes from Chicago to Savannah. Why don’t 
you give us a little business if you aren’t in a hurry for your shipment, 
if you would rather have it go slowly than fast,” or if you want to be a 

ood fellow and give that particular solicitor some freight, you let him 
ave it. 

The thing has just gone up like many other things in the railroad 
HPD it has become wasteful, and nobody has ever done anything 
about it. 

Senator Smaruers. All right, sir, thank you very much. We are 
very glad to get your views, sir. 

he next witness is Mr. Clarence D. Todd, general counsel for the 
gia carrier conference of the American Trucking Associations, 

ne. 

You goahead now. Weare very happy to have you. 
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STATEMENT OF CLARENCE D. TODD, AMERICAN TRUCKING 
ASSOCIATIONS, INC. 


Mr. Topp. Thank you, Mr. Chairman. 

My name is Clarence D. Todd. I am general counsel of the con- 
tract carrier conference of the American Trucking Associations, Inc. 
The purpose of this organization is to foster and protect the best 
interests of the industry which it represents. 

I have been asked by Mr. Delos W. Rentzel, of Oklahoma City, to 
ask your permission to have his statement eree into the record as if 
it were read, and he has advised me that if the committee has any 
questions that they would like to ask him, that he would be very happy 
to make the trip here to Washington and answer them. 

Senator Smatuers. All right. Now, do you have an extra copy 
of Mr. Rentzel’s statement ? 

Mr. Topp. Yes, sir; I have given the clerk quite a supply. 

Senator Smatuers. Without objection, Mr. Rentzel’s statement will 
be incorporated in the record at this point just as though he were 
here and had given it. However, he is not here. 

Mr. Topp. Thank you, Mr. Chairman, 


STATEMENT OF Detos W. ReENtzeEL, Auto TRANSPORTS, INC. 


Mr. RentzeL. My name is Delos W. Rentzel, and I reside in Oklahoma City, 
Okla. My business address is 4900 North Santa Fe, Oklahoma City 18, Okla. I 
am president of Auto Transports, Inc., and I am also president of Texas Auto 
Transports, Inc., both companies being authorized contract carriers by motor 
vehicle under the provisions of the Interstate Commerce Act. The principal 
owners of these two companies are Roy G. Woods, of Oklahoma City, and 
member of his family. In my capacity as president of these two companies, 
I am responsible for their operations. 

Auto Transports, Inc., is engaged, under contract, in the delivery of new 
automobiles by highway. from the Buick-Oldsmobile-Pontiac assembly division 
of General Motors Corp. at Kansas City, Kans. Texas Auto Transport, Inc., 
is engaged, under contract, in the delivery of new automobiles by highway from 
the Buick-Oldsmobile-Pontiac assembly division of General Motors Corp. at 
Arlington, Tex. 

Auto Transports, Inc., pursuant to the authority granted to it by the Inter- 
state Commerce Commission, delivers new automobiles from Kansas City to 
points in 19 States in the midwestern part of the country. Texas Auto Trans- 
ports, Inc., delivers new automobiles, pursuant to authority granted by the 
Interstate Commerce Commission, from the plant in Arlington, Tex., to points 
Z 12 States, generally in the southwestern part of the country and Memphis, 
Tenn. 

The Interstate Commerce Act, particularly part II which regulates motor 
carriers, has since its enactment in 1935 recognized two general classes of for- 
hire motor carriers, namely, common carriers (sec. 208 (a) (14)) and contract 
carriers (sec. 203 (a) (15)). The regulatory policy of the statute has been to 
recognize the practical distinctions between these two types of motor carriers. 
For example, to obtain authority from the Interstate Commerce Commission 
to engage in business the common carrier must meet one standard (see, 207) 
and the contract carrier a different standard (sec. 209). The recognition of 
the practical difference in these two types of motor carriers is carried forward 
to the area of rate regulation. 

In respect of the latter, the common carrier must file with the Commission and 
keep open for public inspection the exact rates it charges for transportation 
service (sec. 217) but the contract carrier need file and publish only its minimum 
rates (sec. 219). H. R. 3774 would so amend the contract carrier rate section as 
to remove the traditionally recognized distinctions in these matters and require 
the contract carrier to submit to the same rate regulation as that which governs 
poet common carriers. For the reasons I shall now state I am opposed to H. R. 
3TTA. 


91714—57——-17 





250 SURFACE TRANSPORTATION RATEMAKING BILLS 


HISTORY OF AUTO TRANSPORTS, INC., AND TEXAS AUTO TRANSPORTS, INC. 


Mr. Woods organized a contract carrier company in 1946 at the request of 
General Motors in order to serve a new assembly plant of General Motors at 
Kansas City. Prior to that time, Mr. Woods had transported for many years 
General Motors automobiles along with the automobiles of other manufacturers 
from St. Louis, Mo., to points in the southwestern part of the country. The 
automobiles of General Motors manufacture all originated at Michigan points. 
Since Mr. Woods had satisfactorily performed a transportation service in deliv- 
ering new automobiles to the southwestern part of the country, General Motors 
requested him to form a contract carrier to serve the Kansas City plant on an 
exclusive basis, because that plant would generally produce the automobiles for 
the southwestern part of the country. 

The Arlington, Tex., plant was established by General Motors in 1952. That 
new plant delivers new automobiles to points previously served for the most part 
from the Kansas City plant. In order to effect the highway delivery service 
which had been used from the Kansas City plant to those points, General Mo- 
tors requested Mr. Woods to form a second company to serve the new plant; 
this he did and gave it the name Texas Auto Transports, Inc. 

Each of these companies has a contract with General Motors to serve a single 
plant. This enables us to maintain accounting records reflecting the cost of 
operation in serving each plant. We have contracts with no other shipper. In 
fact, there are no other automobile manufacturers located at the points which 
these two carriers are authorized to serve. Our contracts are on a year-to-year 
basis; they are filed with the Interstate Commerce Commission and they con- 
form to the requirements established by that Commission. 

Section 220 of the act provides that these contracts shall not be made public. 
However, the Commission may, in a formal proceeding and where the public 
interest so requires, make these contracts public. I am aware of no administra- 
tive problems in connection with these contracts which would impel the Com- 
mission to institute a proceeding for the purpose of making the contents of these 
contracts public. 

CONTRACT CARRIER RATE PROCEDURE 


Section 218 (a) of the act now requires that contract carriers file with the 
Commission and keep open for public inspection a schedule stating its minimum 
rates and charges “actually maintained and charged.” This schedule of mini- 
mum rates is actually a floor below which the carrier and the shipper cannot 
contract without first reducing the rates contained in the minimum rate 
schedule. 

In order to effect a reduction in the minimum rate schedule under the present 
law, a proposed reduction is required to be filed with the Commission 30 days 
prior to the effective date (although the Commission is authorized to modify 
this requirement (and any such proposed reduction may be suspended by the 
Interstate Commerce Commission for investigation, but not for a longer period 
than 7 months, according to section 218 (c). 

Since we have been operating these companies, we have been in an area of 
rising costs and consequently there has been no occasion to reduce our rates. 
On the other hand, there have been a number of occasions where because of our 
rising costs we have had to request the shipper to agree to an increase in the 
rates. Illustrative of cost items which have impelled increases in our 
rates are new labor agreements granting increases in wages and increases in 
the cost of our rolling stock, fuel supplies. When increases in our costs occur, 
it is my responsibility to negotiate with the shipper for an increase in our rates 
to cover these added costs. My experience has been that General Motors, when 
apprised of the fact that our costs have increased, willingly agree to an adjust- 
ment in the rates for the purpose of covering the added costs. 

Obviously, this is as it should be because of the exclusive nature of our arrange- 
ments with General Motors. In other words, our costs are its costs. It is neces- 
sary, as our shipper fully realizes, that we operate at a reasonable margin of 
profit in order that we remain in a position to continue to furnish an efficient 
and satisafctory service. Failing in this respect, the shipper could institute its 
own operation for the delivery of its automobiles. My operations are so well 
integrated with the operations of the shipper that I consider them a part and 
percel of the operation of the shipper itself. 

The rates and charges which are the subject of our contract, and the minimum 
rates and charges which we have filed with the Commission, are not related to 
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the rates and charges published by any other form of transportation, whether 
it be rail carrier, motor carrier, air carrier, or water carrier. 

Our rates for the service we perform are based entirely on our costs plus a 
reasonable profit agreed to with the shipper in advance. If we find that condi- 
tions have changed since a rate was established and that such changed conditions 
are reducing our return below that anticipated, we bring such matters to the 
attention of the shipper at which time we discuss the changed conditions and 
the traffic potential and then decide whether or not an increase is necessary to 
keep us whole. 

If an increase is necessary, such an increase is granted and reflected in our 
contract by appropriate amendments without delay; the Commission’s rules 
require that such amendments be filed within 20 days. (Code of Federal Regu- 
lation, 1949, sec. 173.1.) 


THE EFFECT OF H. R. 3774 


The amendment proposed by H. R. 3774 would radically change section 218 (a) 
of the Interstate Commerce Act. The real effect of this amendment would be to 
subject the contract carrier to the same regulation of rates and charges now 
applied to the rates and charges of common carriers. This I consider basically 
wrong for it constitutes a repeal in part of the national transportation policy 
of the Congress, wherein that policy recognizes the difference in the operations of 
a contract carrier as compared to the operations of a common carrier. 

For example, the common carrier deals with shippers on the basis of indi- 
vidual shipments; the obligation of the common carrier extends no further than 
the particular shipment it is engaged to transport. The rates and charges 
for transporting such a shipment are contained in a tariff and such rates and 
charges are applicable to every shipper who engages the common carrier for 
similar transportation service. On the other hand, the contract carrier, as the 
term implies and as recognized in the Commission’s regulations, cannot deal 
with a shipper on the basis of individual shipments but must deal with the 
shipper on the basis of a series of shipments over a stated period of time. 

Further, the common carrier by motor vehicle is subject to the regulation of 
its rates and charges by section 217 of the act; under that section, the common 
carrier has a duty to charge no more nor less or any different rate than the 
rate contained in its published tariff. Conversely, in the case of a contract car- 
rier by motor vehicle, section 218 of the statute is directed not at exact rates 
and charges but at minimum rates and charges. 

Congress in its recognition of the different type of service performed by a 
contract carrier as compared to a common carrier set up different requirements 
to be met by these carriers in qualifying for authority to engage in business. 

To illustrate this, the common carrier in order to qualify for a certificate to 
operate as such must satisfy the Commission that the present or future public 
convenience and necessity requires the common carrier’s proposed operation. 

The contract carrier is not required to meet this test; under the provisions of 
section 209 (b) of the act, the contract carrier must establish that his proposed 
operation will be consistent with the public interest and the national transporta- 
tion policy. 

When Congress enacted the Motor Carrier Act of 1935, it recognized the dis- 
tinction between a common carrier and a contract carrier. In fixing the statu- 
tory distinctions, the Congress wrote into the new statute a provision in con- 
nection with the contract carrier which permitted some flexibility in dealing 
with a contracting shipper because of the nature of the continuing contract 
required. 

Under this bill, that distinction will be lost, but at the same time the contract 
carrier will be required to conform to the requirement of negotiating and enter- 
ing into a continuing contract with its shipper. 

This could impair the opportunity of the contract carrier in his negotiation 
with a shipper for changes in rates and charges for he no longer could effect 
increases without public notice. 

My operation is tailored to the requirements of one shipper. In order to 
perform the delivery service, I have established a fleet of 313 tractor-semitrailer 
units at Kansas City and 148 tractor-semitrailer units at Arlington, Tex. 

This equipment, commonly known as haulaway or truckaway equipment, is 
especially designed to transport new automobiles. Our particular trailers are 
specially designed to handle Buick, Oldsmobile, and Pontiac automobiles of 
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General Motors which are assembled at Kansas City and Arlington. We employ 
446 drivers. Our service cannot be made available to any other automobile 
company since no such companies are located at the points we are authorized 
to serve. Consequently, our business potential is restricted to a single shipper. 

No other motor carriers are authorized to serve these two General Motors 
plants. Because of this, our only competition is with the shipper itself. If we 
eannot perform satisfactorily, we could lose this business to the shipper who 
eould deliver its own product. (The railroads, of course, serve these plants, 
but except for a few rail shipments from the Kansas City plant the production 
of these plants is delivered by us.) 

If we are required to submit to the same type of rate regulation that governs 
the common carrier, the flexibility which is now available to us in negotiaing 
hvith the shipper with whom we have a contract will be lost. I think that 
flexibility should be preserved because of the nature of our relaionship with 
the shipper. 

At the present I am encountering no administrative problems in effecting 
increases in my charges, although under the present statute I do expect to 
have problems if reductions are necessary. Consequently, I do not feel as 
though my companies and those similarly situated should be required to submit 
to regulation which is particularly designed for those carriers engaged in 
common carrier service. 

Single shipper contract carrier engages in bona fide private carrier and 
requires protection as such. 

If this committee is persuaded that the charges proposed in H. R. 3774 are 
needed in the interest of adequate and fair regulation, then it is my earnest 
hope that, in submitting the bill to the Congress, it will make an exception of 
those contract carriers whose seryices are dedicated to a single shipper since 
contract carriers are actually engaged in bona fide private carriage. 

I understand that the contract carrier conference of the American trucking 
associations has recommended a proviso to be added to H. R. 3774 which would 
make an exception of the contract carrier serving a single shipper. Under that 
recommendation, such proviso would be added at the end of the second sentence 
of section 218 (a) by inserting the following language : 

“Provided, That any contract carrier serving but one shipper may file reason- 
able minimum rates and charges, unless the Commission in any individual case, 
after hearing, finds it in the public interest to require the filing of actual rates 
and charges.” 

I recommend that the proviso submitted by that conference be given serious 
consideration by this committee. 

Finally, I should like to reemphasize that under the present state of the 
statute I am in a position to promptly place into effect any rate increases agreed 
upon by the shipper and myself. Under the proposed bill, such changes could 
not promptly be made, but a period of notification would be required, and 
possibly an additional period of suspension would occur before the rates would 
be allowed to go into effect. This lack of flexibility could be very damaging 
to my business where I have a single source of income. 

In addition, should conditions change which would require a reduction in 
our rates, we should be in a position to promptly give our shipper the benefit 
of any such reduction. However, we cannot translate operating efficiencies or 
reduced costs flowing from increased volume if in doing so our contract rate 
would fall below the minimum rate schedule. In that event the reduced rate 
could not be made effective short of 30 days’ notice, except that the Commis- 
sion may in its discretion grant a shorter period, with the possibility of sus- 
pension of the effective date for a period not exceeding 7 months. The many 
years which we have been in operation have been satisfactory years from a 
business standpoint. If we are to be beset with regulatory problems in our 
rate negotiations in the future, which problems would inhibit our right to 
contract for rate changes, then I feel our business might well be placed in 
jeopardy. 

I am authorized to state that Jack Cooper Transport Co. of Kansas City, Mo.; 
W. R. Arthur & Co. of Janesville, Wis.; Anchor Motor Freight, Inc., of Cleve- 
land, Ohio; and Complete Auto Transit, Inc., of Detroit, Mich., all single shipper 
contract carriers, concur in my statement to the committee. 

I appreciate the time the committee has allowed me to present this statement. 
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Senator Smaruer, All right. 

Mr. Topp. The contract carriers by motor vehicle will have recog- 
nized for some time the Interstate Commerce Commission and com- 
peting motor carriers have not been satisfied with existing law as 
applied to contract carriers. And as a matter of fact, we have not 
been too happy with the existing law as it has been administered by 
the Interstate Commerce Commission. 

So for this reason, the contract carriers several years ago organized 
a special committee to study the Interstate Commerce Act and the 
administration by the Interstate Commerce Commission as it applied 
to contract carriers for the purpose of asking the Commission to in- 
vestigate this subject and make recommendations as to changes of 
that law. 

The Commission, in recommendations re motor carriers, “a parte 
MC—46, on December 18, 1953, instituted the investigation; and this 
conference, along with other interested parties, along i in August 2 
1954, filed a statement of position. 

Mr. C hairman, I am bringing this fact owt for the reason I believe 
it is one of the few times that any industry that is regulated by a Gov- 
ernment agency has voluntarily come in and admitted that the law 
wasn’t proper, and it was willing to try to do something about it. We 
have made every effort in that direction. 

The contract carriers are not looking for any unfair competitive 
advantage over the railroads or the common motor carriers. All we 
are asking for is fair and impartial regulation. As the chairman 
probably ‘undoubtedly realizes, the business of being a contract. car- 
rier is a private business as opposed to a public business such as a 

railroad or a motor carrier. 

In Commissioner Freas’ statement, he made before the House com- 
mittee, and a similar statement was made by the Chairman of the 
Interstate Commerce Commission before this committee, it was said 
that the underlying purpose of the Motor Carrier Act is the promo- 
tion and protec tion of wlequate and efficient common carrier service 
by motor vehicle in the public interest. The regulation of contract 
carriers was designed with that end in view. 

As this committee well knows, Congress has stated its national 
transportation policy (59 Stat. 899 U.S. C. 27). I don’t believe there 
is any statement within that policy there that is any indication any class 
of carrier is to be regulated to promote or protect another class of 
carrier, In fact, the national transportation policy provides for fair 
and Impartial regulation. 

We are convinced that the Congress of the United States is dedi- 
vated to the public interest and would not impose legislation upon con- 
tract carriers for the purpose of protecting common carriers. This 
unique philosophy of government advocated by the Commission was 
first conceived in Contracts of Contract Carriers (1 M. C, C. 628 Apr. 
21, 1937). In this case, the Commission had before it the question of 
whether contract carriers should be required to enter into individual 
contracts with the shippers they serve. 

The Commission went back to an old case, Stephenson v. Binford, 
a Federal court case, in which the court was called upon to determine 
the constitutionality of regulating a private business. I am not going 
to read what the court said, but it is there on page 2 of my statement, 
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and it simply stated in substance that if a State determined that a 
private business, such as contract carriage was so interrelated with 
the public business, common carriage, that there was no constitutional 
prohibition against regulating the contract carrier to provide just and 
reasonable regulations. Those are the words of the court. And it was 
from this statement of the court that the Commission arrived at what 
I have always considered to be a very unique philosophy of govern- 
ment, that one group was to be regulated for the benefit of another 
one. 

We have made some little point of this, Mr. Chairman, because we 
believed had the Commission in making its recommendations to this 
committee for additional regulation of contract carrier rates, recog- 
nized we were entitled to fair and impartial regulation, they would 
have recognized some of the problems that this legislation would 
raise for contract carriers and would try to have done something 
to have met those problems. 

We, Mr. Chairman, as the contract carriers, have no objection to 
filing our actual rates and charges when the public is to be served 
by our so doing, but there are other problems that are brought up 
with this bill that we felt will require amendatory language in order 
to correct them. 

In paragraph 1 of S. 943, the contract carrier would be required 
to file his actual charges. We do not object to this. However, we do 
believe if this amendment is made, the following sentence should be 
added after the first sentence in section 218 (a) : 

Nothing herein provided shall be so construed as to require such carriers 
to maintain the same rates, rules, and regulations for the same services for 
all shippers served. 

Contract carriers, not being public carriers, are under no obligation 
to charge everyone the same rate for the same service. As a matter 
of fact, they are under no obligation to serve anyone if they do not 
enter into a contract to serve. 

In many instances, a contract carrier will charge two different 
shippers a different rate for exactly the same service. In the Com- 
mission’s tariff regulations they have a prohibition against the con- 
flicting rates, and they consider such a rate to be a conflicting rate. 
The amendment which we have suggested—we have no particular 
pride of authorship in any of this language—but this particular 
amendment, we believe, would make it possible for the contract carrier 
to charge different rates for the same services to different shippers, 
and not be in conflict with any of the Commission’s tariff regulations. 

Paragraph 3 of S. 943 would make it necessary for contract carriers 
to file on 30 days’ notice any change in their rates or charges, whereas 
existing law only requires such filing when the rates or charges are 
reduced. At the present time there is a conflict between the statute 
and the Commission’s tariff regulations, wherein the Commission’s 
tariff regulations now require that a contract carrier file any 
change in its schedule on 30 days’ notice, the same requirement that 
the statute sets up for common carriers is set up for contract carriers 
in their tariff regulations. 

As lawyers, we have always taken this position, that the Commission 
is without statutory power to make a contract carrier wait that 30-day 
period if the change is an increase in rates, so that we have always 
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felt that our clients could charge a shipper the increase in rate on the 
day the schedule was filed with the Commission, and it would have to 
remain, of course, on file this 30 days. 

The Commission has always felt that they needed this 30 days in 
order to check the new schedule to determine whether it was in fact an 
increase or a reduction in rate. We have no objection to the Commis- 
sion having this 30 days’ time in which to make the check of the sched- 
ule, but we think it is unfair to require a contract carrier to wait that 
30-day period, for these reasons: 

In the first place, even though a common carrier is made to wait the 
30-day period, the reason for that is not only that competitors—com- 
petitive forms of transportation may want to protest the change in 
rate—but the carriers’ customers may want to protest the change in 
rate, particularly if it is an increase. 

With the contract carriers, as I said before, we are not obliged to 
serve the public anyway, and in the second place, that increase in 
rate does not come about until there is executed a bilateral contract. 
Well, of course, the customer, or user of the service, has got to agree 
to the increase before he will sign the contract. 

Senator Smaruers. Let me ask you a question. The amendment 
which you propose says nothing herein provided shall be so construed 
as to require such carriers to maintain the same rates, rules, and regu- 
lations for the same services for all shippers served. 

In the proposed bill, paragraph 4, on page 2, it says, by changing 
the sixth sentence in the proviso to read as follows: 

No such carrier shall demand, charge, or collect compensation for such trans- 
portation differing from the charges filed in accordance with this paragraph as 
affected by any rule, regulation or practice so filed and minimum rate or charges 
may be prescribed by the Commission from time to time. It shall be unlawful 
for any such carrier by the furnishing of special services, facilities, or privileges 
or any other device whatsoever to charge, accept, or receive compensation differing 
from the actual rates and charges so filed, or the minimum charges so filed. 

Of course, that paragraph would do exactly opposite from what you 
people want, is that not right ? 

Mr. Topp. Senator, I don’t believe 

Senator SmarHers. Your amendment and that paragraph 4 are 
exactly opposites, are they not ? 

Mr. Topp. No, sir; I can see how you might consider there would be 
inconsistency between those two, but let me give this example. Sup- 
posing we have a contract carrier that is hauling canned goods for two 
customers between Chicago and St. Louis. One he is charging 40 
cents a 100 pounds, the other he is charging 45 cents a 100 pounds. 
Now, if he filed both rates, 40 and 45 cents, he would be filing his 
actual charges in complete compliance with paragraph 1 of S. 943. 
If he charged those, one to one shipper, and one to the other shipper, he 
would be complying with, I think it is, paragraph 3, isn’t it, or 4, of 
S. 943 ? 

Senator SMATHERS. Yes. 

Mr. Topp. So there wouldn’t be any inconsistency. 

Senator Smaruers. In other words, what I am driving at, the 
language of the bill—F rank, you can help me here. Does this mean 
that no such carrier shall demand, charge, or collect compensation for 
such transportation differing from the charges filed in accordance with 


this paragraph—does that mean if he files it for shipper A, that 
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that in fact has to be the actual rate that he has worked out with 
shipper A, but it does not prohibit him from working out a different 
rate with shipper B? 

Mr. Barron. Yes. That is correct. 

Senator Smaruers. I see. O. K. So his amendment to the pro- 
posed amendment is to avoid having to fix the rate for all shippers that 
you finally arrived at with shipper A, we will say ? 

Mr. Topp. ‘That is correct. 

Senator Smaruers. I see. (io ahead, sir. 

Mr. Topp. Getting back for a moment to this matter of filing a 
30-day notice, the matter of negotiating these bilateral contracts often 
takes a great deal of time, anywhere from 30 days to 6 months, 
because as you might well imagine nobody is interested in increasing 
their expenses, so it takes time to negotiate these contracts, then to 
require ‘an additional 30 days imposes a tremendous hardship on the 
contract carriers. 

I might say that we had this condition—that is, the contract carriers 
had this condition during the war, when we were under the Office 
of Price Administration. Every time a contract carrier increased his 
rates, he had to get OPA approval. 

We would negotiate, for example, a labor contract, and give the 
men additional money, and then we would have to wait for anywhere 
from 2 to 6 months until OPA approved the application. Actually, 
many of these small-business men that are in this contract-carrier 
business, and they are small-business men, men with 2, 3, 5, 6 trucks, 
something like that, the Office of Price Administration’s regulations 
were extremely burdensome to them. And we would be getting into 
much the same sort of thing here if we had to wait this additional 30 
Gays. 

So we suggest, in order to give the Commission the 30 days that 
they want, to investigate the schedule, to be sure it is an increase, 
and still not put this hardship on the contract carriers, that S. 943 
be amended by adding the following language just preceding the semi- 
colon, and following the word “manner” the following: 

Except that if such a change is an increase in rates or charges, such increase 
may be charged as of the date the same is filed. 

Section 4 of S. 943, as the chairman pointed out, would require 
the contract carriers to charge the rates they had on file with the Com- 
mission, and not something more than that or less than that. It also 
requires that the contract carriers charge the minimum rate or charge 
as may be prescribed by the Commission from time to time. 

The contract carriers do not object to complying with whatever 
minimum rate order the Commission may promote after proper hear- 
ing, and that sort of thing, but we do not like to be limited to charging 
just whatever minimum rate they may prescribe. 

I would like to give you an example, I think, that will illustrate 
our objection. In canned goods in Official Territory, the Commission 
prescribed a basis of minimum rates for the railroads, the common 
motor carriers, and the contract carriers in Official Territory. 

In their decision they stated these rates are bare minimum rates and 
we think the carriers ought to keep them above this minimum. 

Now, if this amendment to the law had been in effect at the time, 
the contract carriers would have been required to have charged that 
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minimum. In order to alleviate that. problem, we suggest, that there 
be inserted after the word “or”, on line 10, page 2, and line 16 of the 
same page, the words “less than,” so that we would be required to ob- 
serve the minimum-rate order, but could go above that minimum-rate 
order if we so desired. 

Senator Smatuers. Let me see if I understand this right now. 
The whole purpose of the bill is to get you people on record as to 
your actual charges, rather than actually to make you follow some 
prescribed minimum. Isn’t that right? 

Mr. Barton. That is the stated purpose. 

Senator Smaruers. That is the stated purpose, that is right. 

It would appear to me that most of these amendments which have 
been suggested here would not particularly be out of line at all, in 
most instances they go along pretty well with the stated purposes of 
the bill, which is, after all, as I get it, just to get the contract carriers 
on record as to what the actual charges are so that the common carriers 
will get some basis of knowing what their competition is doing. 

That is what they stated to us. 

Mr. Topp. That is correct. Of course, we believe this, Mr. Chair- 
man. We think under the present law, if a contract carrier is com- 
plying with that law, and filing a minimum rate, that he actually 
maintains and charges, that our competitors know what our rates 
are, and in the past they haven’t—particularly the railroads haven’t 
had too much difficulty finding out what they were when they wanted 
to meet them in some way. 

But we don’t want to get into any controversy on that point. We 
are willing to file our actual charges. 

Senator SmMaruers. You are willing to file your actual charges. 
What you are trying to do by the amendments to the proposal, how- 
ever, is to be certain that you are not fixed, finally to charge only that 
which you list as your actual price ? 

Mr. Topp. That is correct, and then we have—excuse me 

Senator SmarHers, Go ahead. And then these other two amend- 
ments, one with respect to time, and then this one here on page 4, 
“or less,” I think I understand. 

Mr. Topp. We have one other subject. When I started out I said 
we had no objection to filing our actual rates when the public interest 
so required. 

We have some contract carriers which are directly competitive with 
common ¢arriers. On the other hand, there are a vast number of 
contract carriers who provide services that are not competitive with 
contract carriage, or with common carriage, I should say, but are 
directly competitive with private carriage. I have reference particu- 
larly to carriers who distribute merchandise from warehouses to 
various retail outlets for the chain grocery stores, and also there are 
carriers that perform a very similar type of service for Sears, Roe- 
buck, and Montgomery Ward, where they deliver the merchandise 
out of the store into the customers’ homes. 

That type of service is in no way competitive with either common 
carriage by highway or by railroad. The common carriers, by high- 
way, and railroad, pretty well recognize this. 

With this type of carrier that it not competitive with the common 
carrier, we are advocating a provision—an amendment to this bill— 
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which would provide that any contract carrier serving but one shipper 
may file reasonable minimum rates and charges unless the Commis- 
sion in any individual case, after hearing, finds it in the public in- 
terest to require the filing of actual rates and charges. 

Mr. Barron. Mr. Todd, is that to avoid disclosing confidential 
charges? Is that the main purpose? 

Mr. Topp. Well, from the contract carrier’s competitive standpoint, 
that isn’t the purpose, because this is the type of service that if the 
contract carrier were not performing it, the shipper would on his 
own trucks. For example, just taking two of the large chain grocery 
groups. The A. & P. Tea Co., by and large, uses contract carriers, to 
distribute out of their warehouses to their stores. 

Safeway, on the other hand, uses their own trucks. Well that type 
of service requires a more flexible pricing arrangement than if you 
are just hauling canned groceries from Chicago to St. Louis, and the 
main pu of this is to establsh a minimum rate that is a reason- 
able one, but permit the carrier to go above that so that he has some 
flexibility in his pricing to this sole customer of his. 

That is what it amounts to. Practically all of the A. & P. carriers, 
for example, serve one customer. They may have anywhere from 
5 to 100 trucks, that do nothing but serve the A. & P. Tea Co. They do 
need this flexibility in their pricing arrangement, and they are not in 
competition with anyone else, but even so, our suggestion would give 
the Commission the right, after hearing—if they determined it was 
in the public interest for that type of carrier to file their actual rates 
and charges, they could require that it be done. 

Mr. Chairman, that just about concludes my statement, except for 
one matter that witness Welte brought up before your committee, I 
believe it was Thursday afternoon. He was advocating a change in 
section 218 (c) of the act, which would give—he was advocating that 
the Commission be permitted to suspend an increase in contract car- 
riers’ rates, and his advocacy of this provision went along something 
like this: That if a contract carrier had a rate, say, of 40 cents, and 
he reduced it to 35, and the Commission suspended that rate and the 
7 months’ statutory period ran, it would automatically go into effect, 
and that then if the carrier increased the rate to 36 cents, say, that 
there was nothing the Interstate Commerce Commission could do 
about it. 

Well now, that is far from the facts of the situation. Even though 
this 7-month period has expired, the investigation proceeding is still 
pending before the Commission and the Commission eventually is 
going to make a ruling on it. If they find the 35-cent rate to be un- 
lawful, it then becomes their duty, under the statute, to prescribe a 
reasonable minimum rate for that carrier to follow, and if the 36-cent 
rate is too low and the Commission prescribes 40 again, the contract 
carrier has to cancel that 36-cent rate and put in the 40-cent rate. 

The only thing that I could possibly see that would be gained by 
what Mr. Welte suggests, and it would certainly be contrary to the 
best interests of his clients, that in the event the 36-cent rate, after the 
statutory period had expired, if the Commission could suspend that, 
and they did suspend it, the carrier would then go back to the 35-cent 
rate. So this way, you see, the 35-cent rate, the statutory period has 
expired on it, so that becomes his published rate as of that time. 
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So if they suspended the 36-cent rate, the carrier would go back to 
the 35-cent rate, exactly what his people don’t want to happen. 

So the only thing there, it seems to me, is just the matter of the Inter- 
state Commerce Commission passing on these cases in the 7-month 

riod. 
aoe Smartuers. All right, Mr. Todd, thank you very much. 

Mr. Topp. Thank you very much, Mr. Chairman and members of 
the committee, for your time. 

Senator Smaruers. I appreciate your statement, and you have been 
helpful to the committee. 

Mr. John V. Lawrence, president of the American Trucking Asso- 
ciation. For all practical purposes you are the president today of the 
American Trucking Associations, but we know your qualifications. 

Mr. Lawrence. Might I have permission to skip parts of this to 
save the committee’s time ¢ 

Senator Smatruers. You have our permission and blessing to skip 
as much as you possibly can. We are glad to hear you. 


STATEMENT OF JOHN V. LAWRENCE, MANAGING DIRECTOR, 
AMERICAN TRUCKING ASSOCIATIONS, INC. 


Mr. Lawrence. My name is John V. Lawrence. I am managing 
director of the American Trucking Associations. 

Skipping down to the bottom of the first page, S. 937: We are not 
directly affected by this proposal, but we have participated in Trans- 
portation Association of, America meetings on the subject and sub- 
scribe to this agreed position on this matter, which evolved through 
the Transportation Association machinery, and which has been recom- 
mended by the Interstate Commerce Commission. 

On 8.379 and 8. 939 

Senator Smaruers. Which one are you talking about? 

' Mr. Lawrence. 8S. 377; I’m sorry, there is a typographical error 
there. 

The trucking industry favors the ICC recommendation for the 
repeal of that part of section 22 of the Interstate Commerce Act which 
permits free or reduced rates to the United States, State, and municipal 
governments. It also favors the Commission’s recommendation to 
make final and unassailable rates which may be negotiated under 
section 22. 

All of the natural divisions of the industry favor this position and 
all are affected adversely in greater or less degree by the present state 
of the law which enables the largest shipper in the world to obtain cut 
rates at the expense of private business, and to evade the principles 
of the national transportation policy. 

As I have previously mentioned, Mr. Burns, of our Munitions Car- 
riers’ Conference, will review for you our reasons for support of this 
measure. 

Literally thousands of small businesses—and I use the phrase in its 
truest sense—make up the bulk of the motor-carrier industry. Of 
the 18,000 motor carriers under economic regulation by the Interstate 
Commerce Commission, fewer than 6 percent are now classified as large 
as class I carriers. 
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These are carriers with gross revenues of a million dollars or more. 
It is interesting to observe that while there are approximately 1,000 
of these so-called large motor carriers, their combined revenues last 
year were exceeded by those of the 6 largest railroads—1 railroad 
alone grossing better than 25 percent as much as all these motor 
carriers. 

The 16,900 class 2 and 3 motor carriers constitute 94 percent of the 
industry. These enterprises operate an average of just over eight 
trucks and tractors per carrier. In a great many instances these busi- 
nessés are 1- or 2-truck operations. 

Of approximately 5,400 motor common carriers of property par- 
ticipating in the national motor freight classification, 75 percent have 
gross revenues of $250,000 or less. 

Frequently the owner drives a truck himself. He has no trained 
legal department to handle his regulatory and other legal problems; 
no traffic department to handle all his rate and tariff problems. He is 
just a little fellow trying to earn a living, and if he has other drivers 
working for him he may often find he gets less out of his business 
than his employees. 

Senator Smaruers. Just a second. 

Off the record. 

( Discussion off the record.) 

Senator Smatuers. On the record. 

You go ahead. Iam up with you now. 

Mr. Lawrence. There is another marked difference in effect ot 
the reparations provision now applied to the railroad industry and 
that which would result from a reparation provision applies to motor 
carriers of property. The Interstate Commerce Commission has had 
the power to prescribe maximum reasonable rates, insofar as rail- 
roads are concerned, since 1906, or for a period of 51 years. It has 
had that power with respect to motor carriers of property since 1936, 
a period of 21 years. 

By 1931, in its annual report to the Congress the Commission stated 
that it had had occasion to pass upon the reasonableness of railroad 
rates generally in all sections of the country. This action was taken 
pursuant to the Hoch Smith resolution. 

In the 21 years it has had the power to prescribe rates for motor 
carriers of property, no such end has resulted. For the first half- 
dozen or more years of this motor-carrier regulation the Commission 
because of chaotic conditions that existed, was prescribing minimum 
rates. Only in the more recent years has it ruled upon the maximum 
reasonableness of motor-carrier rates to any extent and so far more 
than a majority of those rates have never been ruled on in that respect. 

I might pause, Mr. Chairman there, to point out that most of, if 
not all of, those cases where they ruled on the reasonableness of a 
motor carrier rate, you will find the rate under question is not un- 
reasonable is what they held. In other words, if the rate is $1, that 
is not unreasonable, but there is no decision there as to whether the 
rate might have been $1.10, $1.20, $1.30, $1.40, or so forth, and you 
will find that true in practically all of those cases, if not all. 

In the Arizona Grocery case decided by the Supreme Court in 1931, 
it was held that the Commission could not award reparation on ship- 
ments which had moved under rates prescribed or approved by it. 
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So it will be seen that, as to the vase body of rates which the Com- 
mission has prescribed or approved with respect to railroad traffic, it 
may not award damages. On the other hand, it could award damages 
on the greater part of the rates of motor carriers of property, which 
rates the Commission has never prescribed or approved with respect 
to their maximum reasonableness. 

In other words, existence of the reparations provision in part I to- 
day has little effect on the railroads. If a reparations provision was 
incorporated in part II as provided for in S. 378, the effect on these 
small motor carriers could be ruinous. 

Another point which indicates the unfairness of a reparations pro- 
vision under these circumstances arises from interpretations of the 
provision in part I which flows from various decisions of the Com- 
mission and the courts. Originally decisions held that before any 
person could recover damages under the Interstat Commerce Act he 
must show not merely a wrong by the carrier, but that the wrong has 
in fact operated to his injury. 

Subsequent decisions, however, made a distinction between where a 
rate was found to be unreasonable and damages claimed where a rate 
was found to be unjustly preferential. 

In the first instance, the Supreme Court held that in such a claim 
the claimant was entitled to the difference between the reasonable and 
the unreasonable rate as the measure of his damages, and the Commis- 
sion was not required to look beyond to determine whether the com- 
plainant was actually injured or whether he passed the unreasonable 
charge on to others. In other words, he could recover by merely 
proving he paid the freight charges even though he had passed them 
on to others and suffered no injury. 

On the other hand, where a claim of unjust discrimination is made, 
the Court has held that the complainant cannot recover unless he proves 
he has suffered a loss in a pecuniary sense. 

In its reports to Congress in 1916, 1919, 1930, 1931, and 1932, the 
Commission discussed this situation with respect to reparations in 
part I and recommended a change that would remove this distinction 
and require the party alleging unreasonableness to prove that he was 
injured, 

We ask that the Congress do not visit this unhealthy situation upon 
us by enacting at this time the reparations provision as set up in 8. 378. 

In connection with these reparations, I would like to go on and 
suggest a couple of further amendments. 

It seems appropriate at this point to discuss certain proposals of 
American Trucking Associations, Inc., which relate, m part, to sec- 
tion 204 (a) of the act which I have just been discussing in connec- 
tion with S. 378. 

We propose herein certain remedial legislation which we feel to be 
both necessary and desirable to correct abuses which have existed under 
section 204 (a) of the Interstate Commerce Act and under section 
322 of the Transportation Act of 1940. 

Specially it is proposed that these two sections be amended as 
follows: 

The first which I have stated here being an amendment to 204 (a) 
and the second being amendment to the Transportation Act. 

1. In 1948 the General Accounting Office, pursuant to a congres- 
sional directive, began a reaudit of freight bills paid by the Govern- 
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ment between the period January 1, 1943, to October 1, 1946. In com- 
plying with this, the GAO has had the huge task of reauditing many 
millions of old freight bills paid to all types of transportation medi- 
ums during World War II. 

GAO has discovered in the course of this reaudit a large number 
of instances where carriers of all types have been overpaid by the 
Government and the GAO has collected back these overcharges by 
means of a demand for payment or by deducting them from moneys 
currently due to carriers or by instituting actions at law against the 
carriers. It is understood that the GAO has now, or will soon, com- 
plete this reaudit and that thereafter their auditing of all Government 
ae. bills will be on a relatively current basis. 

This reaudit by the General Accounting Office has worked many 
hardships on the motor carrier industry of this country and the pro- 
posed legislation will force the Government hereafter to maintain 
itself on a current basis or else to be barred by the statute of limitations. 

Now as to the legislative history: The Interstate Commerce Act 
has for some years included a statute of limitations in part I, covering 
rail carriers (sec. 16 (3) ) barring actions against rail carriers on over- 
charge claims after a statutory period. In 1949 a similar provision 
was added to the Interstate Commerce Act parts regulating motor and 
water carriers and freight forwarders. This 1949 legislation was the 
culmination of several years of congressional effort (see for example, 
H. R. 2759, 80th Cong.) and the hearings on the bills which became 
section 204 (a) (Public Law 138, 81st Cong.) are replete with discus- 
sions as to whether or not the limitation would apply to the Govern- 
ment. 


The section as finally enacted does not mention its applicability to 
the Government nor do the Senate or House committee reports on the 
bill. 

The second statute to be changed by the ere legislation 


(sec. 322 of the Transportation Act, 1940) was enacte 
of the Transportation Act of 1940. 

The following are the principal arguments favoring the amendment 
to section 204 (a) of the Interstate Commerce Act and section 322 of 
the Transportation Act, 1940. 

1. The most important argument in favor of a 2-year statute of 
limitations for the Government is a simple one—the Federal Govern- 
ment should be in no better position as a shipper of commercial freight 
than any of its citizens. There has been much talk recently of im- 
proved efficiency in the operation of the Government’s traffic functions.. 
This proposal will, in good measure, test the realism of the claims of at 
least one segment of the Government. 

The General Accounting Office, under this proposal, will either com- 
ply willingly or by its opposition will admit that its operation is 
not so efficient as we have been led to believe. 

2. The lack of a statute of limitations on the Government has worked 
an additional hardship on carriers because of the extensive delay by 
the Government in bringing claims against the carriers. When the 
GAO suddenly notifies a carrier that he was overpaid on a freight bill 
paid perhaps 10 years ago, the carrier in many, many instances is faced 
— an extreme situation. Some of the factors leading to this are as 

ollows: 


in 1940 as a part 
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(a) The ICC requires carriers to maintain records relating to rates, 
tariffs, freight bills, and so forth, for a period of 7 years. When the 
Government suddenly presents the carrier with an overcharge claim 
older than 7 years, the carrier frequently finds that his records, which 
might refute the claims, have been destroyed. 

(6) Witnesses with personal knowledge of the former situation 
have frequently been unavailable or are deceased. 

(c) Motor carriers are predominantly small business and the sud- 
den presentation of an unexpected bill for payment may have a most 
serious effect. upon their financial position. 

(d) Finally, connecting carriers, who should share the burden of 
the overcharge claim, have frequently gone out of business thus leav- 
ing the survivor solely responsible. This liability arises because con- 
necting carriers are held to be jointly and severally liable on such 
overcharge claims. 

In summary, section 204 (a) of the Interstate Commerce Act and 
section 322 of the Transportation Act, 1940, should be amended as 
proposed. Enactment of suggested amendments will materially bene- 
fit the vital motor carrier industry of the United States and it will 
force efficiency in the Government thus benefiting all of the people 
of the country. 

Now, in that connection, Mr. Chairman, there is hardly a week that 
goes by that we don’t receive a rather plaintive letter from one of our 
‘arriers, When can something be done about it? Just the other morn- 
ing when I came down to the hearing a letter had come into the 
office covering four claims which were filed on February 6 of this 
year dating into the months of April, June and July, amounting to 
about $1,189.31, as I recall. 

In other words, 12 years old, practically, those claims have just 
come to roost. There is hardly a week goes by we don’t have several 
letters of that type. 

Senator Smatruers. Tell me that over again, you lost me. You say 
you got a letter in your office 

Mr. Lawrence. From a carrier. 

Senator Smaruers. What was the date? 

Mr. Lawrence. The claims were filed against him by the Govern- 
ment on February 6, 1957. The date of the claims, the actual ship- 
ments, were back in April, June and July, of 1945. That is just one 
instance of scores of them that drift into the office. 

Senator Smaruers. What have you been telling them as to when 
we are going to pass this legislation? [Laughter.] 

Mr. Lawrence. We would like you to consider it. 

Mr. Barton. Under the Court of Claims Act, how long do the car- 
riers have to sue the Government, Mr. Lawrence ? 

Mr. Lawrence. I am not too familiar, I think it is 6 years, some- 
thing like that. 

Mr. Barron. Wouldn’t this put the Government in a less favorable 
position than they have at present, in other words, give the Govern- 
ment 2 years and the carrier 6 years? 

Mr. Lawrence. The carriers have 2 years under the Interstate Com- 
merce Act. 

Mr. Barton. Under the Court of Claims Act they have 6 years now, 
do they not? My question is this: Is it fair to have the Government 
restricted to 2 years while the carriers have a 6-year period in which 
to recover from the Government ? 
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Mr. Lawrence. I wonder how many claims come in there. 

Mr. Barron. They do have the right, and they do come, do they not ? 

Mr. Lawrence. I don’t recall any, of my own personal knowledge. 

Senator Smaruers. You say the carriers have 6 years in which they 
can file a claim against the Government ? 

Mr. Barton. In the Court of Claims; yes, sir. 

Senator Smaruers. In the Court of Claims. 

Mr. Barton. Yes, sir. 

Senator Smaruers. You fellows would be able to work out a deal 
with the Government where each of you could take 2 years, or 5 years ? 

Mr. Lawrence. We could work out a deal on that, that would be 
more satisfactory than undercharges or overcharges. 

Senator Smaruers. That sounds fair to you, if they have an over- 
elaim, and you have an underclaim, you could get together? 

Mr. Lawrence. That sounds reasonable to me. 

Senator Smarners. Thank you, sir. 

Allright sir. 

Mr. Burns, William J. Burns. Mr. Burns, you go ahead. 

Mr. Burns. All right, sir. 


STATEMENT OF WILLIAM J. BURNS, MANAGING DIRECTOR, 
MUNITIONS CARRIERS CONFERENCE, INC. 


Mr. Burns. My name is William J. Burns. I am anaging director 
and secretary of the Munitions Carriers Conference, Inc., of the Ameri- 
ean Trucking Associations, Inc., with offices at 1424 16th Street NW., 
Washington 6, D.C. 

I would like to say, though, it is not in my statement, Commissioner 
Freas said in connection with this bill last week that parts b and c are 
not dependent on part a of S. 939. We would like to say we support his 
thinking. We feel that if this committee deems it desirable to pass 
out the reduced-rate provisions of section 22, that parts b and c¢, per- 
taining to the finality of contracts, be made a part of the bill. 

Mr. Chairman, the chairman said the other day, after listening to 
several witnesses on this particular subject, section 22, that a familiar 
pattern has begun to form with respect to the views of the several 
parties who are appearing before this committee. In accordance with 
that admonition, I would like to spare the committee the task of having 
to listen to all the detail entailed in my particular statement. 

I would like, however, to highlight some of the more important parts 
and to attempt to clarify some of the divergent opinions which have 
come up before this committee during the past week. 

Mr. Baynton. Mr. Burns, we will put your statement in the record. 

Mr. Burns. Thank you very much, sir. 

I would like to say this, sir, attached to my statement is the most 
corapoepensye analysis of section 22 made to date. I have gone back 
to 1797, and have highlighted the evolution and intent of section 22 up 
to the present time. I think this particular statement would be of 
ee help to the subcommittee in dealing with this particular 

lil. 
Mr. Baynton. That is appendix B, Mr. Burns? 
Mr. Burns. Yes, sir. 
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(The complete statement submitted by Mr. Burns is as follows :) 


Mr. Burns. The conference is a national organization including in its member- 
ship motor carriers transporting more than 80 percent of the ammunition and 
explosives shipped by truck for the military establishments of the Federal 
Government. My transportation experience has spanned a period of approxi- 
mately 17 years in industrial traffic, government transportation, and commercial 
motor carrier organizations, both in this country and abroad. I have written 
several articles on transportation and presently teach the subject at American 
University. 

Prior to becoming the first managing director of the conference, I was asso- 
ciated for 3 years with the Military Traffic Service( now the Office of Transporta- 
tion and Petroleum Logistics), Office of the Secretary of Defense. I appear here 
today for the Munitions Carriers Conference, Inc., and for and on behalf of the 
American Trucking Associations, Inc., in support of 8. 939. 


Part II 


During the 84th Congress, in hearings before the House Subcommittee on 
Transportation and Communications in connection with H. R. 525, I attached to 
my statement a comprehensive study on the history of section 22. This study 
represents, to the best of my knowledge, the most exhaustive analysis of the 
background and intent of section 22 on record. 

Since it seems to be important in considering a bill to repeal the free or reduced 
rate provisions of section 22, I am attaching for the information of your subcom- 
mittee, Mr. Chairman, a reprint of this study as it appeared in the May—June 
1956 issue of the National Defense Transportation Journal. See appendix B. 
In order to conserve time, I would like now, with your permission, Mr. Chairman, 
to highlight the contents of my study. 

When section 22 was included in the Act to Regulate Commerce of 1887 (now 
the Interstate Commerce Act), Congress never envisaged the type of ratemaking 
practices that are now being practiced. 

The origin of the “rate concession to the Government philosophy” may be traced 
to the early land grants and grants in aid to the States. Some of these early acts 
and arrangements contained provisions whereby, in exchange for the grants of 
land and other aid, the carriers were to allow property belonging to the United 
oe of America or persons in its service to be transported free from any toll or 
charge. 

During the period 1850-71 the Federal and State Governments both granted 
large acreages of land to the railroads to aid in railroad construction. These 
land donations, commonly known as the land-grant acts, continued to promote 
rate concessions to the Government but varied as to the magnitude of these 
concessilons, 

The acts, for example, contained such phrases as “free from toll or other 
charge”; “subject to such regulations as Congress may impose restricting the 
charge for such governmental transportation”; “the same shall be transported 
over said road, at the cost, charge, and expense of the corporation or company 
owning or operating the same”; and “free from all cost or charge therefor to the 
Government.” 

The wording “free or at reduced rates,” which is now contained in section 22, 
seems to have first appeared in a bill to regulate commerce introduced by Con- 
gressman Reagan of Texas in 1877. Reagan’s bill passed the House in 1878 but 
died in the Senate. 

The beginning of the final stage in the evolution of section 22 arrived in 
December 1844, when the House passed Reagan’s bill, H. R. 5461. About the 
same time the Senate was considering a similar bill by Senator Cullom, of Tlli- 
nois, and when the Reagan bill came up from the House, the Cullom bill was 
passed by the Senate as a substitute for it on January 30, 1855. 

The differences in the two bills basically revolved around the long- and short- 
haul provision, an antipooling clause, and enforcement procedures. It should 
be noted, however, that differences in wording existed with relation to the trans- 
portation of Government freight at reduced rates. Since the land-grand acts 
had placed reduced rates to the Government on a fait accompli basis, the differ- 
ences in the two bills turned on wording which would make the reduced rates to 
the Government lawful in an act which was otherwise designed to prevent the 
very thing reduced rates to the Government imply—discrimination. 

91714—57——_18 
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The Reagan bill provided “that nothing herein shall apply to property carried 
for the United States at lower rates of freight and charges than for the general 
public,” while the Cullom bill stated “that nothing shall apply to the carriage, 
storage, or handling of property free or at reduced rates for the United States, 
State, or municipal governments.” 

Early in 1887 a committee of conferees reported a bill which was passed by 
the Senate on January 14 and by the House on January 21, 1887. This bill, which 
was a compromise insofar as the free transportation provisions of the Reagan 
and Cullom bills were concerned, was signed by President Cleveland on February 
4, 1887, and became the Act To Regulate Commerce. Thus, section 22 was born. 

Section 22, then, was intended only to provide a lawful method of extending 
the rate concessions which had been given to the Government by the land-grant 
railroads for many years prior to the inception of the Interstate Commerce Act, 
and which were destined to continue through the land-grant acts for many years 
subsequent to the passage of the act. 

From 1887 to 1946 the Government moved much of its traffic under the land- 
grant rate concessions, and as was pointed out by Mr. Earl B. Smith, Director of 
Transportation and Petroleum Logistics for the Department of Defense, in his 
testimony last year in connection with hearings on H. R. 525: 

“It was not until the repeal of the land-grant rate concessions to the military 
on October 1, 1946, that section 22 came into full use.” 

With the repeal of the land-grant acts in 1946, much of the early Government 
rate concession philosophy was vitiated. The foundation on which section 22 
rested was removed. Certainly, the Congress never foresaw the growth of our 
Military Establishment from the 27,791 men we had in the Army in 1887 to the 
3 million we have in our Armed Forces today. So far as my research shows, 
there was never contemplated a situation where the Government, as the largest 
single shipper in the United States, could without reference to land grants en- 
courage and receive lower rates than are available to commercial shippers as 
a habitual practice. It was never envisaged that section 22 should be used as a 
cover for destructive ratemaking practices. 


Part IIT 


Why should the free or reduced rate provisions of section 22 be repealed? 

The very foundation of our American way of life rests on equality. As Mr. 
Lincoln said, “Ours is a government of the people, by the people, and for the 
people.” Discrimination, we tell the world, has no place in our way of life. 
President Eisenhower, himself, in his veto message appended to S. 906, during 
the 88d Congress, indicated that he saw “no reasons why the Government should 
not be subject to the same limitations on retroactive review of its freight 
charges as the commercial shipper.” 

The late Joseph B. Eastman, considered by many as one of our country’s 
foremost transportation minds, stated when testifying in 1942 in support of 
repeal of the land-grant rate concessions to the Government : 

“* * * Tt seems to me that the Government ought to pay the same rates for 
carriage of traffic as are paid by its own citizens, who really make up the 
Government * * *” 

That discrimination does take place, however, under section 22 of the Inter- 
state Commerce Act is much in evidence. Government shipping agencies feel 
constrained to seek and accept the lowest rate they can get. They feel they 
are not bound by the same limitations that apply to commercial shippers. They 
feel that they do not have to adhere to the provisions of the national transpor- 
tation policy of the Congress. They feel that the constitutional rights of due 
process and redress of grievances should not necessarily be applicable to Gov- 
ernment shipments. 

Yet, ironically, Government shipping agencies would be the first to admit that 
they cannot control the downward spiral of rates which they have requested or 
which are tendered voluntarily to them by carriers under section 22. They 
would be the first to admit that they cannot prevent carriers from destroying 
themselves through destructive rate cutting. Yet, while these admittedly un- 
conrolled, destructive section 22 practices can only be corrected through legis- 
lation, Government shipping agencies strongly resist any attempts at correction. 
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Part IV 


Who favors section 22 modification? 

If selfish interests were supporting the passage of S. 939 or if the free or 
reduced rate provisions of section 22 were economically sound, your subcom- 
mittee, Mr. Chairman, would have reason to be skeptical concerning the wisdom 
of favorably reporting out the bill being considered here. The provisions of 
this bill, however, which would repeal that portion of section 22 which allows 
free or reduced rate privileges to Government shipping agencies is substantially 
the same as the provisions of H. R. 525, which the House subcommittee, and 
subsequently the full committee reported out favorably during the last session 
of Congress. The following organizations have indicated a desire to see the 
the free or reduced rate provisions repealed : 

National Industrial Traffic League 

The International Brotherhood of Teamsters 
Transportation Association of America 
United States Chamber of Commerce 
American Trucking Associations, Inc. 
Munitions Carriers Conference, Inc. 

Movers Conference of America 

National Tank Truck Conference 

Regular Route Common Carrier Conference 
Common Carrier Conference, Irregular Route 
Air Transport Association of America 
American Merchant Marine Institute 
American Waterways Operators 

Committee for Pipe Line Companies 
Intercoastal Steamship Freight Association 
National Council of Farmer Cooperatives 
Interstate Commerce Commission 
Continental Grain Co. 

General Mills, Ine. 

Pillsbury Mills, Inc. 

The Board of Trade of Kansas City, Mo. 
American Warehousemen’s Association 
Pacific American Steamship Association 
Quaker Oats Co. 

National Association of Refrigerated Warehouses 
National Association of Railroad and Utilities Commissioners 

Those who support the repeal of the free or reduced rate provisions of section 
22 are not confined solely to the transportation industry, nor are the Govern- 
ment shipping agencies of one mind concerning repeal. 

Mr. Kenneth L. Vore, former Director of the Military Traffic Service (now the 
Office of Transportation and Petroleum Logistics, Office, Secretary of Defense), 
stated, while he was still with the Government, before the Movers Conference of 
America in August 1953: 

“I do not believe in having in existence a system that permits section 22 
rates.” 

Commissioner Richard F. Mitchell of the Interstate Commerce Commission 
also stated before the Movers Conference meeting just mentioned : 

“IT am opposed to granting special rates to anyone, and that includes the 
Government.” 

Herbert K. Hyde, former Commissioner of Transportation and Public Utilities, 
General Services Administration, said before the House subcommittee during 
hearings on H. R. 525: 

“T do not think that any government has the right to say to other shippers of 
America or to the American taxpayers or people who do shipping that our traffic, 
the Government’s traffic, should be moved at a smaller or lesser charge than that 
imposed upon comparable size.” 

In a brief filed with the Interstate Commerce Commission in Ex Parte 182 
and Ex Parte MC-47, the railroads depicted the situation as follows: 

“The situation which has activated consideration by the Commission of the 
proposed rule governing the tendering of section 22 quotations by motor common 
earriers and the railroads is free competition among the common carriers for 
Government traffic without the safeguards established by the act for other types 
of traffic. This unfettered competition for such highly desirable freight has 
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resulted in the revenues received by the carriers for Government traffic being 
below what they otherwise might be, and below corresponding revenues received 
from commercial shippers. That such a situation exists is evidenced by the 
fact that the Senate has recently admonished the Government agencies for 
utilizing their shipper strength to drive down rates, stating that such action does 
violence to the national transportation policy.” 

The United States Court of Claims in Hughes Transportation, Inc. v. The 
United States, stated : 

“It would seem unthinkable, in our opinion, that the Federal Government 
which is responsible for the enactment and enforcement of such regulatory 
statutes as the Interstate Commerce Act * * * and which endorses and encour- 
ages similar regulatory acts on the part of the States in the exercise of the 
States’ powers in the same field, should not be bound by the same statutory limi- 
tations on its right of contracts as other shippers and users when it acts by 
contract in its nonsovereign capacity, as it did here, as a shipper in intrastate 
commerce.” 

The above statement of the United States Court of Claims holds considerable 
significance since we are faced today with the very situation the court held 
“gnthinkable.” One Government agency—the Interstate Commerce Commis- 
sion—strongly supports the repeal of the special privilege part of section 22, 
while Government shipping agencies contend they are entitled to special rate 
privileges. Something must be wrong, as the court implied, when our Govern- 
ment can assume 2 roles—1 denouncing discrimination in ratemaking, the other 
allowing it to take place. 

Time does not permit me to refer to similar remarks from the Tennessee 
Products & Chemical Corp.; the Tennessee Consolidated Coal Co.; the National 
Association of Railroad and Public Utilities Commissioners; and others, but 
I have attempted to incorporate these remarks in appendix A to my statement. 


Part V 


Is there any justification for the retention of the free or reduced rate provi- 
sions of section 22? 

What justification exists to warrant discrimination between commercial and 
Government shippers? What reasons can be cited for granting special privileges 
to Government shipping agencies? Are there any compelling reasons why the 
Interstate Commerce Commission is not presently equipped under the provi- 
sions of the Interstate Commerce Act to grant special consideration to Govern- 
ment agencies where security or national defense justifies such consideration? 

It might be helpful to this subcommittee, Mr. Chairman, if we analyze some 
of the Government-cited advantages of section 22 to ascertain whether or not 
the Federal Government should be treated in a manner unlike that of com- 
mercial shippers. 

The statements in quotations shown below have been taken from the alleged 
advantages of section 22 cited by Government representatives in their testi- 
mony on H. R. 525 during the past session of Congress. Our views concerning 
these so-called advantages are listed immediately below each allegation. 

Allegation that “rates, fares, charges, and rules and regulations may be 
established expeditiously.” 

Of the 19,166 tenders received by the military in 1955, only 4.6 percent or 
907 were negotiated. It is unlikely that the 4.7 percent were all of a nature 
requiring urgent publication. But assuming that they were, publication could 
have been accomplished on less than 30 days’ notice under section 6 (3) of 
the act, which, for good cause shown, provides for the publishing, posting, and 
filing of tariffs on less than 30 days’ notice. 

The 70th annual report of the Commission shows that of 11,699 applications 
considered during the year ending October 31, 1956, 10,225 or 87.4 percent were 
approved on less than 30 days’ notice, some on as little as 1 day’s notice. Of the 
19,166 section 22 quotations, then, that the military received during 1955, 907 

or less were of a nature that might have required urgent publication—publica- 
tion, however, that could have been accomplished under existing Commission 
procedures. 

In 1956, we understand that negotiated tenders constituted only 2.3 percent of 
all tenders received. It is unlikely that this extremely small percentage of 
tenders could not have received favorable rate action by the Interstate Com- 
merce Commission. 
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Allegation that “section 4 of the Interstate Commerce Act does not apply 
to inhibit the military departments using rates over circuitous routes more 
advantages to departments for security and other purposes,” 

Section 22 as presently written makes no mention of routes, charges, rules, 
or regulations. Since only “free or at reduced rates” for the United States is 
mentioned, there is considerable doubt as to the propriety of moving Govern- 
ment shipping under section 22 which might be in violation of the fourth section 
of the act. 

Without getting into the merits of the fourth section, however, one must 
wonder what there is in the fourth section that would inhibit the military from 
using rates over circuitous routes more advantageous for security and other 
purposes? Again referring to the 70th annual report of the Commission, we 
find that of 1,868 orders entered by the fourth section board, only 87 or 6.4 
percent were denied orders. We would have to assume that if military appli- 
cations were being considered, and if security of the shipments were involved, 
that very few denials, indeed, would be entered. 

Allegation that “rates, fares, charges, and rules and regulations are not sub- 
ject to suspension by the Interstate Commerce Commission.” 

Again it should be menttioned that there is nothing in section 22 that men- 
tions “fares, charges, rules, and regulations.” Primarily because the Govern- 
ment attempting to act in a dual role of shipper and determinator of reasonable 
rates cannot act without prejudice, the lack of suspension serves as a disadvan- 
age since it places them in a position where they have to substitute their judge- 
ment for that of the commission—a task for which they have neither been 
qualified nor delegated the authority to accomplish. 

Then, too, the inability of a carrier to protest what he considers to be an 
unreasonable rate deprives him of the right of redress for grievance—a right 
guaranteed by the Constitution. 

Allegation that “rates negotiated between carriers and the Department of 
Defense which are published by the carriers pursuant to section 22 do not place 
a burden on commercial shippers, inasmuch as they are fully compensatory to 
the carriers.” 

A Department of Defense representative stated in his testimony on H. R. 525 
last year that reports of the Bureau of Transport Economics and Statistics of 
the Interstate Commerce Commission showed that the average level of section 
22 quotations was above that of comparable commodity rates by 14 percent for 
the years 1950 and 1952 and by 12 percent for the years 1953 and 1954. 

Similar avertments have been made by other Department of Defense repre- 
sentatives at other times and places to substantiate their position that section 
22 rates could not be unreasonable since they are fully compensatory to carriers. 
The Interstate Commerce Commission, however, does not accept this conclusion 
as evidenced by the followingg colloquy between Commissioner Anthony Arpaia 
and the late Congressman Carl Hinshaw : 

“Mr. HinsHAw. Mr. Smith said yesterday in his statement that the Govern- 
ment rates they paid even under negotiation were 14 percent higher than the 
note rates on the basis of, I believe, statistics furnished by the Com- 
mission. 

“Mr. ArparA. I am afraid that those statistics are a little bit misleading. 
The fact is—I think Mr. Jelsma should explain that to you.” 

After Mr. Jelsma, Chief of the Bureau of Transport Economics and Statistics 
of the Commission, was called before the subcommittee, he gave the folowing 
clarification of the Commission’s report: 

“Mr. JELSMA. Those rates which he spoke of deal only with the 1 percent 
waybill assignments. It is a statistical analysis taken from waybills. Now, 
they are comparable rates of commodities, or statistics, and as you pointed out 
yesterday, Congressman, about the ‘cockeyed movement,’ those rates take into 
consideration that type of movement. That is why because they are for differ- 
ent movements than normal flow of traffic. That is why in comparing mile 
block with mile block (100-mile block with 200-mile block), there are instances 
where commodity rates under section 22 is higher than other commodity rates 
not under section 22; but that in no way changes the fact that section 22 rates 
are below the established rate. 

“Mr. HInsHAw. That has been my impression. 

“Mr. JELSMA. That is correct.” 

That the Interstate Commerce Commission, and not the Government shipping 
agencies, is the body to judge the reasonableness or compensatory aspects of 
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rates was clearly brought out by the Comptroller General of the United States 
in a letter dated October 19, 1954, file number B-102080, to Mr. P. M. Shoemaker, 
Chairman, Committee on Transportation, Commission for Organization of the 
Executive Branch of the Government : 

“If aggrieved carriers who consider themselves unwarranted victims of a 
disregard of the national transportation policy * * * elect to contest the as- 
sumed violation, this Office considers that their protest or objections can be 
resolved finally and authoritatively only by reference of the question to the 
Interstate Commerce Commission or the courts.” 

In an earlier letter from the former Assistant Comptroller General of the 
United States, Frank L. Yates, to the late Senator Tobey, dated May 19, 
1953, concerning S. 906, the point was clearly made that shipping and procuring 
officers of the Government are not qualified to determine whether rates are 
“fully compensatory”: 

“It is difficult to understand how shipping and procuring officers of the 
Government, not having available to them the detailed facts available to the 
regulatory bodies or adduced at open hearings held by them, and not enjoying 
ordinarily the broad perspective which those bodies acquire through their 
comprehensive and continuing study of transportation facilities and economics, 
can be expected adequately to balance and apply the factors inherent in rate- 
making or rate adjustment problems and give due consideration to the pro- 
visions of the act relative to the establishment of just and reasonable 
rates * * *,.” 

From the above it would appear to be well established that Government ship- 
ping agencies are not qualified nor do they have the authority to determine 
whether rates submitted by the carriers are just, reasonable, or fully com- 
pensatory. The Interstate Commerce Commission is the body delegated this 
authority by the Congress, and the Interstate Commerce Commission is on 
record as strongly supporting the repeal of those provisions of section 22 which 
now allow free or reduced rates to Government shipping agencies. 


Part VI 


Will the repeal of the free or reduced rate provisions incur additional ex- 
penses for Government agencies? Will it result in savings for the American 
taxpayer? 

Does anyone really know whether the passage of a bill repealing the free or 
reduced rate provisions to Government shipping agencies would result in addi- 
tional costs to Government shipping agencies—does it really make any dif- 
ference as long as the provisions of section 22 are inherently unsound and 
promote discrimination and destructive rate practices? 

During the Ist session of Congress, two top officials from the Department 
of Defense differed by more than $170 million in their estimates of how much 
the repeal of the free rate or reduced rate provisions of section 22 would 
cost the Department of Defense. Mr. Earl B. Smith, representing the Depart- 
ment of Defense, stated in his supplementary statement, dated June 20, 1956, 
in connection with H. R. 525, that it would cost the military departments an 
additional $200 million for freight traffic. Yet, Secretary of the Army Wilber 
M. Brucker, in a letter to Senator Warren G. Magnuson concerning S. 2114, 
a companion bill of H. R. 525, stated for and on behalf of the Department 
of Defense that repeal of section 22 would cost the military departments $29 
million for freight traffic. The difference in these two estimates amounted to 
$171 million. 

In my own supplemental statement last year, in response to a question from 
Congressman Dolliver, I estimated that repeal would cost the Department of 
Defense approximately $21 million, adding, however, that much, if not all, of 
this figure could be decreased by the savings in the enormous administrative 
costs the Department of Defense incurs in handling section 22 rates. 

During 1955, the Department of Defense received and processed 19,166 section 
22 quotations, imposing on the military departments as Mr. Earl B. Smith 
stated : 

“An enormous administrative burden on the departments without compen- 
sating benefits—opening letters, stamp dating, acknowledging, filing, ascer- 
taining the correct rates which the carrier intended to make available, and 
whether lower than the earriers’ published tariff rate.” 

Every section 22 quotation that is received by a Government agency results 
in a duplication of work in that the Government employee must check both 
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the tariff and the quotation. Commercial traffic men need only check the tariff 
to determine the applicable rate. 

The repeal of the free or reduced rate provisions would remove the enormous 
administrative burden now connected with handling section 22 rates, and could 
eonceivably reduce transportation costs for Government shipping agencies. 
For the sake of argument, however, if we assume that repeal would increase 
transportation costs to Government shipping agencies, does this in any way 
alter the fact that the free or reduced rate provisions of section 22 contravene 
the spirit and intent of the national transportation policy of the Congress. 


Part VII 


EVILS OF SECTION 22 


The provisions of section 22 which allow “free or at reduced rates to the 
Government” inherently invite rate abuses of the worst type. It allows dis- 
crimination as between commercial and military shipments to take place on the 
same commodity, between the same two points, and over the same route. 

It provokes distrust between carriers in different modes of transportation, as 
Well as carriers within the same mode of transportation. It has an upsetting 
effect on the financial stability of carriers since the Government can and does 
seek overcharges from carriers many years after the movement has taken place. 

It permits rates to spiral downward unchecked. It promotes the substitution 
of judgment on the part of Government traffic management agencies in matters 
relating to the reasonableness of rates for that of the Commission. It imposes 
a burden on commercial shippers who must necessarily pay higher rates to 
offset the effects of unrestrained rate reductions to the Government. 

It promotes discrepanies in matters relating to the handling of rates on the 
part of Government agencies. And it places an enormous administrative burden 
on the Government transportation agencies. 

The Presidential Advisory Committee on Transport Policy and Organization 
recognized the evils of section 22 when they said in their report: 

“The use by carriers of that portion of section 22 of the Interstate Commerce 
Act granting free or reduced rate transportation to Government traffic has given 
rise to abuses and evils which are not in the public interest.” 

The statement was given substance by Mr. Karl B. Smith, in his supplementary 
statement filed during the hearings on H. R. 525, when he said: 

“It is certainly true that the present wording of section 22 contains the seeds 
for destructive rate wars * * *” 

The evils just cited would be removed by repeal of the free or reduced rate 
provisions of section 22. 


Part VIII 


EXAMPLES OF SECTION 22 ABUSES 


Members of the conference I represent have been transporting explosives for 
many years—some since 1920. Because of the inherently hazardous nature of 
this commodity, the rate has been justifiably higher than other commodities 
moving freely in commerce a conclusion reached by the Interstate Commerce 
Commission in the war materials reparation cases. With the rate, then, at a 
reasonable and stable level, the emphasis in competition was placed on service, 
and the motor carriers of munitions more than held their own. 

In October of 1955, however, the railroads in official territory just prior to 
their asking the Commission for a 7 percent increase in freight rates for com- 
mercial shippers slashed the rate on section 22 movements of ammunition and 
explosives. These reductions were soon duplicated by the southern and western 
railroads. I would like now to cite just a few examples of what happened. 

(a) On movements of ammunition and explosives between Indiana Arsenal, 
Charlestown, Ind., and Milan Arsenal, Milan, Tenn., the rate on April 4, 1956, 
was $1.74 per hundredweight. By November 28, 1956, through the medium of 
section 22, this rate had deteriorated to 73 cents per hundredweight—a reduc- 
tion of 58 percent. 

(b) On movements of ammunition and explosives between Dana, Ind., and 
Milan, Tenn., the rate on February 15, 1956, was $1.10 per hundredweight. By 
November 21, 1956, this rate had been slashed to 60 cents per hundredweight— 
a reduction of 45 percent. 
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(c) On movements of ammunition and explosives from Volunteer Ordnance, 
Chattanooga, Tenn. to Louisiana Ordnance Plant, Doyline, La., the rate before 
April 1, 1956, was $2.45 per hundredweight. After April 1, 1956, this rate had 
been slashed to $1.46 per hundredweight—a reduction of 40 percent. 

(d@) On movements of ammunition and explosives from Ravenna Arsenal, 
Atlas, Ohio., to Milan Arsenal, Milan, Tenn., the rate on March 27, 1956, was 
$2.07 per hundredweight. By October 30, 1956, this rate had been cut to $1.20 
per hundredweight—a reduction of 42 percent. 

(e) On movements of ammunition and explosives from Holston Ordnance 
Works, Kingsport, Tenn., to Louisiana Ordnance Plant, Doyline, La., the rate 
before April 1, 1956 was $3.25 per hundredweight. After April 1, 1956, this 
rate was dropped to $1.50 per hundredweight—a reduction of 54 percent. 

(f) On movements of ammunition and explosives from Naval Ordnance Plant, 
Macon, Ga., to NAD, Hastings, Nebr., the rate before April 1, 1956, was $3.71 per 
hundredweight. After April 1, 1956, this rate had been slashed to $1.94 per 
hundredweight—a reduction of 48 percent. 

(7g) On movements of ammunition and explosives from Redstone Arsenal, 
Huntsville, Ala., to NAD, McAlester, Okla., the rate before April 1, 1956, was 
$2.69 per hundredweight. After April 1, 1956, this rate was lowered to $1.26 per 
hundredweight—a reduction of 538 percent. 


Part IX 
CONCLUDING REMARKS 


In summing up the remarks I have made with regard to section 22, I can 
think of no better words to express the views of the conference I represent 
than the following statement made by one of our great transportation minds, the 
late Joseph B. Eastman, in testifying in support of repeal of the land grant rate 
concessions to the Government: 

“ * * * Tt seems to me that the Government ought to pay the same rates for 
carriage of traffic as are paid by its own citizens, who really make up the 
Government. * * *” 

Mr. Chairman, on behalf of the members of the Munitions Carriers Confer- 
ence, I respectfully urge that S. 989 be favorably considered by the members of 
this subcommittee, so that this important piece of constructive transportation 
legislation can be acted on favorably at this session of Congress. 


APPENDIX “A” 
TWENTY-TWO VIEWS ON THE SECTION 


1. Presidential Advisory Committee on Transport Policy and Organization: 
“The use of that portion of section 22 * * * granting free or reduced rate trans- 
portation to Government traffic has given rise to abuses and evils which are not 
in the public interest.” * 

2. Former director of the Military Traffic Service, Kenneth L. Vore: “I do 
not believe in having in existence a system that permits section 22 rates.” * 

3. Commissioner Richard F. Mitchell: “I am opposed to granting special rates 
to anyone, and that includes the Government.” * 

4. Former Commissioner James K. Knudson: “My interest in ‘section 22 rates’ 
remains unabated, and may I express the hope that the second session of the 
83d Congress will provide the relief in this respect to which common carriers in 
this country are, in my opinion, entitled.” * 

5. The subcommittee report on transportation of the Hoover Task Force: “On 
page 99 of its report recommended that ‘section 22 of the Interstate Commerce 
Act be amended by eliminating the provisions which authorize the movement of 
Government passengers and property at free or reduced rates.’ ” ° 


1 Report of the Presidential Advisory Committee on Transport Policy and Organization 
submitted to the President on July 12, 1954. 

2 Before the 1953 assembly of the Movers Conference of America as reported in the 
August 15, 1953, issue of In the Van, a publication of the Movers’ Conference. 

® Before the 1953 assembly of the Movers Conference of America as reported in the 
August 15, 1953, issue of In the Van, a publication of the Movers’ Conference. 

*In a letter sent to the 1953 assembly of the Movers’ Conference of America as reported 
in the August 15, 1953, issue of In the Van, a publication of the Movers’ Conference. 

5From p. 99 of the recommended report of the Hoover Task Force Subcommittee on 
Transportation, dated March 1955. 
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6. Transportation Association of America: ‘Clearly the provision quoted im- 
mediately above (section 22) is contrary to the principles of transport regulation. 
The only solution is to have it repealed.” ° 

7. Gordon C. Locke, executive secretary—Committee for Pipe Line Companies : 

“I favor outright repeal of that part of section 22 of the Interstate Commerce 
Act, which allows the carriage, storage, or handling of property free or at re- 
duced rates for the United States, or municipal governments.” * 
_ 8. Jack Garrett Scott, general counsel, National Association of Motor Bus 
Operators: “In any event, if there is justification for reduced Government rates, 
we feel that the justification should be made to the Interstate Commerce Com- 
mission and not pulled out of a hat.” * 

9. J. P. Harrington, chairman, freight traffic committee, New England Terri- 
tory Railroads: “Certainly, when traffic is taken away from the rail carriers be- 
cause of some savings that can be made by the use of such a competing carrier, 
we are forced to conclude that the Government has lost its long-range view and 
is giving over entirely to the short-range view and when we see this thing 
repeated we do think that the Government by accepting such bids is leading 
into a field of cut rates and against any long-range transportation policy of 
value to this country.” ° 

10. Stuart G. Tipton, general counsel, Air Transport Association: “Based upon 
airline experience in selling transportation to the Government, it is clear that 
Government traffic managers are paying far too much attention to the immedi- 
ate cost of a particular move and far too little attention to longer range govern- 
mental economy and the requirements of the national transportation policy.” ” 

11. Harry 8S. Brown, chairman, Intercoastal Steamship Freight Association : 
“We do not believe that cut rates to the Government are fair to the transporta- 
tion industry or to commercial shippers. I will go further than that—it is my 
personal belief, and I do not say this facetiously, that the United States Gov- 
ernment should pay higher freight charges than commercial shippers.” 

12. Frederick G. Freund, director of traffic department, American Trucking 
Associations, Inc.: “To summarize, section 22 of the Interstate Commerce Act 
is outdated when viewed in the light of present-day conditions, as the horse and 
buggy is in present day traffic. The granting of cut rates to the Government 
in effect subsidizes the world’s largest shipper, encourages destructive practices 
between and among the various methods of transportation and through the 
encouragement of destructive practices jeopardizes the financial stability of our 
transportation system.” * 

13. Herbert K. Hyde, Commissioner of Transportation and Public Utilities 
Service, General Services Administration: “I do not think that any Govern- 
ment has the right to say to other shippers of America or to the American tax- 
payers or people who do shipping that our traffic, the Government’s traffic, should 
be moved at a smaller or lesser charge than that imposed upon others of com- 
purable size.” “ 

14. Warren B. Shepherd, general traffic manager, Aluminum Company of 
America: “The so-called ‘law of the jungle’ is kept in abeyance as to private traffic 
but it is allowed to run rampant as to Government traffic.” “ 

15. Interstate Commerce Commission: “We recommend that section 22 be 
amended so as to make the provisions thereof permitting the performance of 
transportation services for Federal, State, and municipal governments free or at 
reduced rates applicable only during the time of war, or threatened war, or other 
national emergency.” ” 

16. National Council of Farmer Cooperatives: “The council supports legisla- 
tive revision of the Interstate Commerce Act to provide for the movement of 


*®P. 3 of information memorandum published by the Transportation Association of 
America entitled “Cut-Rate Government Transportation and Why Section 22 of the Inter- 
state Commerce Act Should Be Amended.” 

7 Panel discussion on Are Cut Rates to Government Fair? Hartford, Conn., November 
5, 1954. 

8 Panel discussion on Are Cut Rates to Government Fair? Hartford, Conn. 

91011 Panel discussion on Are Cut Rates to Government Fair? Hartford, Conn., November 
5, 1954. 

2 Panel discussion on Are Cut Rates to Government Fair? Hartford, Conn., November 
5, 1954. 

13 From court transcript of testimony presented before the Subcommittee on Transporta- 
tion and Communications, Committee on Interstate and Foreign Commerce in connection 
with H. R. 525, on April 26, 1956. 

4 Panel discussion on Are Cut Rates to Government Fair? Hartford, Conn., November 
5, 1954. 
569th Annual Report of the ICC dated November 1, 1955, p. 126. 
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governmental traffic on the basis of commercial rates, charges, rules, and reg- 
ulations, published in tariffs open to the public inspection (waiver of provi- 
sions where emergency or national security is involved).” * 

17. National Industrial Traffic League: Recommended that section 22 of the 
act be amended to conform with the principles stated by Congress when it 
repealed provisions under which the Government could demand special reduced 
rates for traffic moving over land-grant railroads.” 

18. The Tennessee Products & Chemical Corp. and the Tennessee Consoli- 
dated Coal Co.: “A downward spiral of section 22 rates and charges is detri- 
mental to the country’s welfare and the public interest.” * 

19. Senate Appropriations Committee (S. R. 2034): “It has long been rec- 
ognized that transportation charges may be unreasonable because of being too 
low, and any policy of bargaining for rates or playing one carrier off against 
another with the primary objective of getting the lowest possible transporta- 
tion rate without regard to the consequences for the carrier is promotive of 
destructive competitive practices and fosters unsound economic conditions in 
transportation contrary to the national transportation policy * * *.” “Ae- 
cordingly all Government agencies * * * are admonished to pay full heed to 
the national transportation policy in their dealings with carriers.” 

20. Dr. John Frederick, head, department of business organization and profes- 
sor of transportation, University of Marylind: “I would also favor the repeal of 
section 22, which gives the Government special rates over the ordinary shipper.” ” 

21. Walter M. W. Splawn, former chairman, Legislative Committee, Interstate 
Commerce Commission: “In the light of our experience, we believe the United 
States Government should pay the full tariff rates on property transported for it, 
the same as any other shipper.” ™ 

22. Brief of the railroads filed with the Interstate Commerce Commission in 
the matters of Docket Ex Parte No. 192 and Docket Ex Parte No. MC—47: “The 
situation which has activated consideration by the Commission of the proposed 
rule governing the tendering of section 22 quotations by motor common carriers 
and the railroads is free competition among the common carriers for Government 
traffic without the safeguards established by the act for other types of traffic. 
This unfettered competition for such highly desirable freight has resulted in the 
revenues received by the carriers for Government traffic being below what they 
otherwise might be, and below corresponding revenues received from commercial 
shippers. That such a situation exists is evidenced by the fact that the Senate 
has recently admonished the Government agencies (referred to herein as view No. 
19) for utilizing their shipper strength to drive down rates, stating that such 
action does violence to the national transportation policy.” * 


APPENDIx B 
SECTION 22. ITS ORIGIN, EVOLUTION, AND INTENT 
(By William J. Burns, managing director, Munitions Carriers Conference, Inc.) 


Although section 22 was part of the original Act to Regulate Commerce of 
1887, it has only been within recent years that controversies have raged over the 
equity or inequity of its provisions for the movement of Government property 
at free or at reduced rates. What is this mysterious section around which so 
much discussion has taken place? Why was it included in the Act to Regulate 
Commerce and what was its intent? 


Background of Government rate concession 


In our early transportation history we can see where the seed was sown for 
the growth of section 222, for in the act of June 1, 1796, regulating grants of land 


’6P. 3 of memorandum published by Transportation Association of America on Ma re h 8, 
1956, entitled “Background Material on $e 22 of the Interstate Commerce Act.’ 

17 Transport Topics, November 30, 1953, p. 

Ras ny 23 of the proposed report of Seastecr R. Edwin Brady on Docket Ex Parte 

192 

% Transport Topics, August 9, 1954, p. 1. 

20 From court transcript of testimony presented before the Subcommittee on Transporta- 
tion and Communication, Committee on Interstate and Foreign Commerce in connection 
with H. R. 525, on May 10, 1956. 

21 Letter to Hon. Edwin C. Johnson, U. S. Senate, dated March 28, 1952. 

=P. 20 of the brief of the railroads filed with the Interstate Commerce Commission in 
the matters of Docket Ex Parte No. 192 and Docket Ex Parte No. MC—47. 
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appropriated for military services, Congress indicated an early intent to receive 
some concession by requiring: 

“* * * That all navigable streams or rivers within the territory to be disposed 
of, by virtue of the act, shall be deemed to be and remain public highways.” 

The roots of the rate concession Congress expected the Government should 
receive in exchange for grants of aid, could be seen as early as 1824 when, in an 
act authorizing the State of Illinois to open a canal through public lands, it was 
stated: 

“* * * That the said canal, when completed shall be, and forever remain, a 
public highway, for the use of the Government of the United States, free from 
any toll or charge whatever, for any property of the United States or persons in 
their service, on public business, passing through the same.” 

Then, 10 years later, in an act which provided aid for the repair of a military 
road, military shipments were exempted from the payment of tolls by the 
following : 

‘“* * * Provided, That no toll shall be received or collected for the passage of 
any wagon or carriage, laden with property of the United States, or any cannon 
or military stores belonging to the United States, or to any of the States com- 
posing the Union.” 

Moving on a few years we find that during the period 1850-71 the Federal 
and State governments granted 176,220,656 acres of land to the railroads to aid 
in railroad construction. And it is interesting to note that the majority of these 
land-grant acts, as they became known, provided some type of rate concession 
to the Government in exchange for the grants of land. The acts varied, how- 
ever, as to the magnitude of these rate concessions. Some of the acts provided 
that: 

“* * * the said railroad and branches shall be and remain a public highway, 
for the use of the Government of the United States, free from toll or other charge 
upon the transportation of any property or troops of the United States.” 

These railroads were referred to as free-toll lines. Others were called con- 
gressional-rate lines since the provision in their acts required: 

“* * * That said railroad shall be a post route and military road, subject 
to the use of the United States for postal, military, naval, and all other govern- 
mental service, and also subject to such regulations as Congress may impose 
restricting the charge for such governmental transportation.” 

Up to the Civil War, little controversy existed with regard to these provisions, 
since military shipments were small in number and volue. When it became a 
great sacrifice, however, for the railroads to transport the great Civil War traffic 
in troops and supplies, many requests were made for interpretations of the 
land-grant rate concession provisions. 

An early interpretation, in August 1861, confined the concession to the United 
States to a free use of the mere roadway, but did allow a deduction of one-third 
of the usual price of transportation. In the same year the Secretary of War, 
Simon Cameron, wrote to Mr. W. H. Osborne, president of the Illinois Central 
Railroad, stating that: 

“* * * nayment for transportation of freights, stores, munitions of war and 
other public property, will be made at such reasonable rates as may be allowed 
to other railroad companies, subject, however, to the abatement of 3314 percent.” 

In 1862 the House passed a provision requiring free transportation, but the 
Senate rejected it and induced the House to accept. And again in 1865 a move- 
ment was started in the House to force the Illinois Cnetral to transport property 
for the Government free of charge, but no action was taken. 

Since the free transportation provisions of the early land-grant acts were sub- 
ject to varying interpretations, the later acts, beginning in 1866, began to spevify 
in more definite terms the intent of the free transportation. In the act of 
July 13, 1866, for example, new pharseology was included : 

“* * * and the same shall be transported over said road, at the cost, charge 
and expense of the corporation or company Owning or operating the same, when 
required by the United States to do so.” 

Or consider the following language in the act of July 26, 1866: 

“* * * That said company, after the construction of the road, shall keep it in 
repair and in use, and shall at all times transport troops, munitions of war, sup- 
plies and publie stores upon its road, for the Government of the United States, 
free from all cost or charge therefor to the Government.” 

A crisis finally arose in 1874 when in the Army Appropriation Act of that year 
Congress provided that no payments should be made for the transportation of 
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troops or property over free-toll railroads, or any other land-grant railroads, 
where the land-grant act contained any condition whatsoever relating to the 
transportation of Federal troops and property. 

This act, however, permitted the railroads to institute suit against the Gov- 
ernment, which they did, in order that the free-toll provisions of the act might 
be interpreted by the courts. And in 1877, in Lake Superior & M. R. Co. v. United 
States, the court handed down the following opinion. 

“* * * We are of the opinion that the reservation in question secures to the 
Government only a free use of the railroads concerned, and that it does not 
entitle the Government to have troops or property transported by the compa- 
nies over their respective roads free of charge for transporting the same.” 

During this period of land-grant aid there were many railroads which re- 
ceived no assistance, and found themselves unable to compete with the reduced- 
rate lines for Government traffic. These railroads, therefore, began entering 
into equalization agreements with the Government whereby they agreed to meet 
the rates of the reduced-rate lines, other than those which could make no 
charges. 

Clamor for rate regulation begins 

To turn now for a moment to the regulation of rates, we find that relatively 
little was said in Congress about this subject until 1868, when evidence began 
to appear of a definite movement to regulate rates. In that year three different 
resolutions were introduced which looked toward the control of rates. The 
object of rate regulation in this early period, L. W. Haney reported in his Con- 
gressional History of the Railways, was predominantly cheap transportation. 

Three bills introduced in 1870, in fact, were entitled “To promote commerce 
and cheapen the transportation of mails.” 

And in 1872, the Senate appointed a special committee to investigate the possi- 
bility of securing cheaper transportation between the interior and the seaboard. 

A few years later, in 1877, Congressman Reagan of Texas introduced a bill 
to regulate commerce, and Congressman Watson of Pennsylvania introduced 
one in 1878, both of which were referred to the House Committee on Commerce. 

Congressman Reagan, however, happened to be chairman of this committee 
and his substitute bill, H. R. 3547, was reported out and passed the House in 
December 1878. 

This bill of Reagan’s incorporated much of the rate concession philosophy 
inherent in the early Federal aid to the States, and later in the land-grant 
acts, and by the following language laid the foundation for the inclusion of 
section 22 in the Act to Regulate Commerce: 

“* * * That nothing in this act shall apply to the carriage, receiving, storage, 
handling, or forwarding of property less than the ordinary carload, or wholly 
within one State or Territory, going to or coming from some foreign country, 
or to property carried for the United States at lower rates of freight and 
charges than for the general public, or to the transportation of articles free 
or at reduced rates of freight for charitable purposes, or to or from public fairs 
and expositions for exhibition.” 

Reagan’s bill was referred to the Committee on Commerce in the Senate but 
no further action was taken. He introduced his bill again in 1879 and 1880, 
but made no progress. 

The beginning of the final stage in the evolution of section 22 arrived in 
December, 1884, when the House passed Reagan’s bill, H. R. 5461. As con- 
trasted with Reagan’s 1877 bill, which provided for the movement of Govern- 
ment property at lower rates than charged the general public, the 1884 bill 
contained the following complete exemption : 

“* * * That nothing in this act shall apply * * * to property carried for the 
United States.” 

While the House was passing Reagan’s bill, the Senate had been considering 
a similar bill of Senator Cullom of Illinois, and when the Reagan bill came 
up from the House the Cullom bill was passed by the Senate as a substitute for 
it on January 30, 1885. 

At this juncture a select committee of five Senators was appointed, with Sen- 
ator Cullom as chairman, to investigate and report upon the regulations of rail- 
ways and water carriers, the finding of which resulted in the famous Cullom 
report. 
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Based to a large extent on the findings of his committee, Senator Cullom re- 
ported S. 1532 from the Committee on Interstate and Foreign Commerce on 
February 16, 1886, and it was passed by the Senate. 

Upon receipt in the House, however, the Reagan bill was passed as a sub- 
stitute. And when the Senate disagreed with the Reagan substitute, conferees 
were appointed to resolve the differences. 

While these differences were basically concerned with the long-and-short haul 
provision, and antipooling clause, and enforcement procedures, it should be noted 
that differences in wording existed with relation to the transportation of Gov- 
ernment freight at reduced rates. 

Since the land-grant acts had placed reduced rates the Government on a fait 
accompli basis, the differences in the two bills revolved around wording which 
would make the reduced rates to the Government lawful in an act which was 
otherwise designed to prevent the very thing reduced rates to the Government 
imply—discrimination. 

The Reagan bill provided that nothing shall apply to property carried for the 
United States at lower rates of freight and charges than for the general public, 
while the Cullom bill stated that nothing shall apply to the carriage, storage, 
or handling of property free or at reduced rates for the United States, State, or 
municipal governments. 

Early in 1887 the committee of conference reported a bill which was passed 
by the Senate on January 14, and by the House on January 21, 1887. This bill, 
which was a compromise insofar as the free transportation provisions of the 
Reagan and Cullom bills were concerned, was signed by President Cleveland on 
February 4, 1887, and became the Act to Regulate Commerce. Thus section 
22 was born. 

Harly experience under section 22 

From the enactment of the act of 1887 up to and including World War II, pre- 
dominantly all of the Government traffic was moved by the railroads under 
land-grant and rate-equalization concessions. Section 22 was the medium that 
made these rate concessions lawful. 

During this period there were attempts made to clarify to some extent the 
general haziness which surrounded this anomalous section. 

In its first year of operation the Commission, for example, held in a case 
involving the issuance of mileage tickets: 

“That while the issuance of mileage tickets is authorized by section 22 of the 
act, that section does not relieve the carriers from the requirements of reason- 
ableness and impartiality as to rates charged for such tickets.” 

And in its first annual report, the Commission stated with regard to section 22: 

“* * * These provisions, it will be seen, are not intended to qualify to any 
injurious extent the general rules of fairness and equality which the act has been 
so careful to prescribe, and the exceptions may all be said to be authorized on 
public considerations.” 

In 1892, in a section 22 proceeding before the Commission concerning unjust 
discrimination in the movement of passengers, the Commission said that: 

“* * * Indeed, many, if not all, the excepted classes named in section 22 are 
those which, in the absence of this section, would not necessarily be held the 
subjects of unjust discrimination. Such, for instance, are property of the 
United States * * * in favor of whom a reduction of rates had been made for 
many years before the passage of the act.” 

We can see in this early Commission opinion the rationalization of rate 
concessions to the Government. 

In 1913, however, the Commission took a somewhat different position with re- 
gard to unjust discrimination, stating in Dairymen’s Supply v. Pennsylvania 
Railroad that while portions of section 22 allow the carrier to transport prop- 
erty at free or reduced rates to fairs, it does not require that the carriers do 
so, adding that it was permissive of the carriers to furnish reduced rate trans- 
portation provided that it does not result in unjust discrimination under sec- 
tion 2 or under preference or prejudice under section 3 of the act. 

Ten years later, in Nashville, C. € St. L. Ry. et al. v. State of Tennessee et al., 
the court took a more definite position, stating: 

“* * * Congress did not intend, by this provision (sec. 22) concerning re- 
duced rates and free transportation, to create an instrument, by which the 
carrier was authorized, in its discretion, to subject interstate commerce to undue 
prejudice.” 
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Repeal of land-grant rates urged 


With the outbreak of war in Europe in the late thirties, our military ship- 
ments began to increase sharply and strong requests were made to repeal the 
land-grant rate concessions to the Government. 

The Transportation Act of 1940 finally relieved the railroads from their obli- 
gation to transport mail and Government traffic, but did not release them from 
their obligation to continue to transport military property and personnel at 
reduced rates. This awkward situation prompted the Interstate Commerce 
Commission to state in its annual report for 1941: 

«“* * * The confusion incident to present land-grant legislation is impeding 
desirable changes in rates and is bringing about transporation in some instances 
that appears to be highly uneconomic.” 

The Association of American Railroads, in a booklet entitled “End Govern- 
ment Discrimination Against and Among Shippers—Repeal the Land-Grant 
Rates,” quoted Joseph B. Eastman’s 1942 statement before the House Interstate 
and Foreign Commerce Committee : 

“* * * it seems to me that the Government ought to pay the same rates for 
earriage of traffic as are paid by its own citizens, who really make up the 
country.” 

Then, in 1943, the House Committee on Interstate and Foreign Commerce, in 
a report accompanying H. R. 6156, stated: 

“* * * The enactment of this legislation will increase the freight bill of the 
Federal Government, but take little, if any, more from the people of this country. 
The shippers and consuming public must pay the Nation’s freight bill. Where 
the Government transports its freight for less than the cost to the carriers 
somebody must pay proportionally more than costs. The only alternative is 
unjust rates to carriers.” 

Congress finally relieved the land-grant railroads from any further obligation 
to transport persons and property for the military at reduced rates, with these 
rates ceasing on October 1, 1946. 


Government versus commercial shippers 


Today, the Government is the largest single shipper in the country. The 
Department of Defense alone has a transportation bill running around $1 billion 
annually. Clearly, the Congress, in 1887, never envisaged a situation where the 
movement of Government traffic could have a disrupting effect on our national 
transportation system, or where discrimination could be practiced between com- 
mercial and Government shippers. 

In 1887, when section 22 was included in the Act to Regulate Commerce, 
there were only 27,791 men in the Army, while today we have over a million 
in the Army and an additional 2 million in the other services. 

With the land-grant rate concessions out of the way, section 22 remains the 
only medium through which the Government can secure lower rates than are 
available to commercial shippers. Since it follows, then, that the same argu- 
ments can be used to justify the revision of this section that were used in the 
land-grant hearings, it should be no surprise that the people in favor of 
repealing section 22 are substantially the same as those who favored land-grant 
repeal—the commercial shippers, receivers, and carriers being discriminated 
against by lower rates to the Government. The Government, on the other hand, 
which benefits most by the section 22 rate concessions, argues against the 
revision of this section. 

CONCLUSION 


Rate concessions to the Government had their origin in the early grants of 
aid to the States, and later were continued in the land-grant acts and rail 
equalization agreements. 

Since the Act to Regulate Commerce of 1887 had as its prevailing principle 
equality for all persons and communities under substantially similar circum- 
stances and conditions, it was necessary to include in the act a section which 
would make lawful the rate concessions which had been in existence for many 
years prior to 1887, and which would continue subsequent to 1887 in the form 
of the land-grant acts and rail equalization agreements. 

With the repeal of the land-grant acts in 1946, however, much of the early 
Government rate-concession philosophy was vitiated. There would appear to 
be no reason, therefore, why the Government today should be offered lower 
rates than are available to commercial shippers. 
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Mr. Burns. I would like to skip over to part III of my statement. 

Mr. Baynon. Page 5? 

Mr. Burns. Page 5, and I will read that particular paragraph: 

The very foundation of our American way of life rests on equality. As Mr. 
Lincoln said, “Ours is a government of the people, by the people and for the 
people.” Discrimination, we tell the world, has no place in our way of life. 
President Hisenhower, himself, in his veto message appended to 8S. 906, during 
the 83d session of Congress, indicated that he saw “no reasons why the Govern- 
ment should not be subject to the same limitations on retroactive review of its 
freight charges as the commercial shippers.” The late Joseph B. Eastman, con- 
sidered by many as one of our country’s foremost transportation minds, stated 
when testifying in 1942 in support of repeal of the land-grant rate concessions to 
the Government: “* * * It seems to me that the Government ought to pay the 
same rates for carriage of traffic as are paid by its own citizens, who really 
make up the Government * * *.” 

Mr. Barron. Mr. Burns, right there, isn’t it true the Comptroller 
General has ruled that the Government agencies must accept the low- 
est rate, the service being adequate ? 

Mr. Burns. Well, I have been told, Mr. Barton, in posing that ques- 
tion to a representative from the General Accounting Office, that that 
statement has never actually been made. There has been a decision 
rendered by the General Accounting Office, or rather, the United 
States Comptroller General, that Government shipping agencies are 
admonished to select the least costly means consistent, where the De- 
partment of Defense is concerned, with military services. That is 
a clarification, of course, of selecting the lowest rated carrier. But 
generally speaking, the Government shipping agencies do use the 
lowest rated carrier, all other things being equal. 

Now, I would like to read part IV, “Who favor section 22 modifi- 
cation ?”—I should say I better paraphrase that. 

On page 7 there is a list of the various organizations throughout 
the country who today support the repeal of the free or reduced rate 

rovisions of section 22. Of particular significance, it seems to me, 
is the fact that the National Association of Railroad and Public 
Utility Commissioners, representing all the public utility commissions 
in the country, also support the legislation I am now discussing, 
S. 939. 

Mr. Maguire, who preceded me here, and who testified for and on 
behalf of the railroads of the country, pointed out that the railroads 
that he represents which are all the railroads in the country today, 
other than the short-line railroads, I assume, support the position that 
the free or reduced rate provisions should not be repealed at this 
time. That came as a surprise to me, since I was of the feeling as 
expressed in the House a few weeks ago that the railroads supported 
the repeal of section 22. 

For example, back in 1940 through 1946, when the land grant rates 
were being discussed, the land-grant rates being, you might say, 
synonymous in principle with section 22 provisions, a booklet was put 
out in which the booklet attempted to explain the reasons why the 
discriminatory aspects of the preferential rates tendered to Govern- 
ment agencies should be repealed. 

The booklet, as I recall, was entitled “End Discrimination Against 
and Among Shippers—Repeal the Land-Grant Rates.” That booklet 
was put out by the Association of American Railroads. It quoted in 
summation of the thought as contained within the booklet the state- 
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ment made by the late Commissioner Eastman I have just referred 
to before, that is, that the Government should pay the same rates as 
the commercial shippers must pay. 

Now, on page 8, t woakt like to read that very short statement which 
was contained in a brief filed on behalf of all the class I railroads of 
the country, in Ex Parte 182, and Ex Parte MC-47, as follows: 

The situation which has activated consideration by the Commission of the pro- 
posed rule governing the tendering of section 22— 

Mr. Barton. Just one question at that point. Do you have any 
substantial evidence showing the Government is getting rates from 
any group of carriers that are noncompensatory to the carriers ? 

Mr. Burns. Yes, sir; I do. I was going to cite an instance later 
on to refute the contention that has been made here today, that all 
the Government agencies seek, as expressed by Mr. Maguire, is the 
same rate as is available to commercial shippers. 

To put it another way, Mr. Maguire said all the railroads do is to 
tender to Government shipping agencies the same rate they woul:| 
tender to commercial shippers. Obviously, we wouldn’t have all seg- 
ments of our national economy appearing here today in support of 
S. 939 if that were an accurate statement, but I can give you an ex- 
ample to show you that it isn’t the situation that exists as between 
the carriers and Government shipping agencies. 

For example, in the transportation of class A and class B explo- 
sives, on section 22 quotations, a shipment between Dana, Ind., and 
Milan, Tenn., on February 15, 1956, which is a recent shipment, there 
was tendered a quotation at the rate of $1.24 per 100 pounds. A 
volume minimum weight of 30,000 pounds, $1.10 rate with a volume 
minimum of 30,000 pounds. 

Mr. Barron. What traflic, sir? 

Mr. Burns. This is class A and B explosives. Two months later, 
on April 10, 1956, as the result of a drastic reduction in rail rates, a 
motor tender was put in on a basis of 90 cents with a truckload min- 
imum of 30,000 pounds, and 72. cents a hundred on the weight in 
excess of 30,000 pounds loaded in the same vehicle. 

In October, 1956, 3 or 4 months later, due to additional! reduction 
by the railroads, the motor carrier tender was revised on the basis 
of 70,000 pounds, with a minimum weight of 30,000 pounds for each 
vehicle loaded. 

In September 1956, all the same year, the railroads amended their 
tender—I have the quotation numbers shown here—revising the rate 
downward to 60 cents a hundred pounds for the first 50,000 pounds, 
and 48 cents per hundred for that portion of the weight in excess 
of 50,000 pounds loaded in the same car. 

Now, that was a reduction from $1.24, in February 1956, to 48 
cents on November 21, 1956. Now, at that point the average rate, 
that is, 60 and 40 cents—the average rate was 64 cents a hundred. It 
was 243, percent of first class. The lowest applicable motor-carrier 
‘ate for any commodity moved in that territory was class 35 of 
Docket 28300 scale. So here is a rate that has been depressed down 
to a rate level below the applicable rate level for any commodity 
transported by motor carrier in that territory. 

Mr. Barton. Is it noncompensatory ? 








SURFACE TRANSPORTATION RATEMAKING BILLS 281 


Mr. Burns. For motor carriers; yes, sir. They have found it im- 
ossible to meet that tender. I wish this were an isolated instance, 
But it isn’t. There are many more I can give the subcommittee if 
they are interested to substantiate our contention that these are de- 
pressed rates. There is no fantasy at all about the fact that section 
22 rates are always below the rates available to commercial shippers. 
Mr. Barron. You will put those in the record, will you not? 
(The material subsequently supplied is as follows :) 


MUNITIONS CARRIERS CONFERENCE, INC., 
Washington 6, D. C., May 2, 1957. 
Mr. FRANK Barton, 
Counsel, Senate Interstate and Foreign Commerce Committee, 
Washington 25, D. C. 

DeEAR Mr. Barton: In accordance with the request made by the subcommittee 
during my testimony on 8, 989, April 22, 1957, | am submitting herewith several 
examples of depressed rates that exist under section 22 of the Interstate Com- 
merce Act today. 

I would also like to clarify a statement I made with respect to parts B and C 
of S. 939 which did not show up clearly in the transcript pertaining to my 
testimony. It was the recommendation of the Munitions Carriers Conference 
and the American Trucking Associations that if the subcommittee deemed it 
advisable to report out favorably part A of 8S. 939 that parts B and C pertaining 
to the finality of contracts be made parts of a separate bill. As Commissioner 
Freas pointed out in this conclusion parts B and C of the Commission proposal 
are not dependent on part A of 8S. 939. 


Sincerely, 
W. J. Burns, Managing Director. 


The report entitled “Financial and Operating Statistics Class I Motor Car- 
riers of Property, Full Year 1956-55,” published by the American Trucking 
Associations, Inc., reveals that the 1956 average expense per mile for all class I 
commodity carriers amounted to 0.5898 cents. 

The following movements are illustrative of many which are now taking place 
on a depressed rate level basis—movements which do not return sufficient 
revenue per mile to meet the average expense per mile of class I motor carriers: 


A. Between Wabash Ordnance Works, Dana, Ind., and Milan Arsenal, Milan, 
Tenn. : 
Miles—387. 
Rail section 22 rate—$0.60 per hundredweight. 
Revenue received by a competing motor carrier on 30,000 pounds at the 
60-cent rate—$180. 
Motor revenue per mile—0.454 cents. 
B. From Holston Ordnance Works, Kingsport, Tenn., to NAD, Hastings, Nebr. : 
Miles—1,114. 
Rail section 22 rate—$1.95 per hundredweight. 
Revenue received by a competing motor carrier on 30,000 pounds at the 
$1.95 rate—$585. : 
Motor revenue per mile—0.525 cents. 
C. From Cornhusker Ordnance, Grand Island, Nebr., to Anniston Ordnance, 
Bynum, Ala. : 
Miles—1,081. 
Rail section 22 rate—$1.75 per hundredweight. 
Revenue received by a competing motor carrier on 30,000 pounds at the 
$1.75 rate—$525. 
Motor revenue per mile—0.485 cents. 


91714—57——-19 
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SECTION 22. QUOTATIONS ON MOVEMENT OF AMMUNITION, EXPLOSIVES AND/OR 
FIREWORKS BETWEEN DANA, IND., AND MILAN, TENN, 


On February 15, 1956, the rate was: 

124 cents per 100 pounds, volume minimum weight 30 M pounds, subject 

to a T. L. minimum weight of 19,500 pounds per vehicle used. 
On April 10, 1956, as a result of a rail reduction the rate became : 

Volume minimum weight—60,000 pounds: 90 cents per 100 pounds; and, 
subject to a T. L. minimum weight of 30 M pounds per each vehicle used. 

72 cents per 100 pounds on the weight in excess of 30 M pounds loaded in 
the same vehicle. 

Then on October 4, 1956, due to an additional reduction by the rails, the rate 
was: 

70 cents per 100 pounds, and minimum weight of 30 M pounds per each 
vehicle used. 

On November 21, 1956, the following rates and minimum weights were quoted 
by rail: 

60 cents per 100 pounds for the first 50 M pounds: and, 48 cents per 100 
pounds for that portion of weight in excess of 50 M pounds loaded in the 
same car. 

The motor carriers were no longer able to compete. 

Mr. Burns. Yes, sir. 

Now, in connection with part VI—I don’t read that whole paragraph 
there, but I would like to point out that I have been confused about 
the statements made by Government representatives as to the amount 
of money that the Government would have to incur if section 22 were 
repealed. There have been so many different figures given in hear- 
ings before this committee and in hearings before the House that I 
don’t quite know just what the situation is. 

For example, last year, Mr. Smith stated that it would cost the 
Department of Defense $215 million if section 22 were repealed. 

Now, at that same time, Mr. Brucker, Secretary of the Army, who 
spoke for and on behalf of the Department of De fense, in response to - 
a letter from Senator Magnuson, concerning S.2114, which was a 
counterpart during the past session of Congress, stated it would cost 

$29 sition. This year Mr. Smith said it would cost $200 million. 
Perhaps it wouldn't cost the Government anything at all if section 22 
were repealed. In answering a question, assuming the Government 
agencies could negotiate, as they can, on the same basis as commercial] 
shippers, there is no reason in the world why the Government agency 
should incur any substantial additional increase in transportation 
costs, if, as Mr. Smith said, they can secure the same rates as are avail 
able to commercial shippers. 

Mr. Barron. I understood Mr. Smith to say just the opposite, that 
if the commercial shippers could get the same rates as the Govern- 
ment, it would be better. 

Mr. Burns. Yes, sir; he did, but it comes out to the same con- 
clusion, though. 

Now, passing over quickly to page 16, I won't take the time to recite 
the so-called evils of section 22, but I would like to point out that those 
evils most certainly do oceur. 

On page 17, for example, the Presidential Advisory Committee on 
Transport Policy and Organization recognized the evil of section 22 
and they said as follows: 





The use by carriers of that portion of section 22 of the Interstate Commerce 
Act granting free or reduced rate transportation to Government traffic has given 
rise to abuses and evils which are not in the public interest. 
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And in the next quoted statement, Mr. Smith in testifying on H. R. 
525, during the past session of Congress, stated : 

It is certainly true that the present wording of section 22 contains the seeds 
for destructive rate wars 

Mr. Barron. Did you hear Mr. Rothchild’s testimony the other day ? 

Mr. Burns. No, sir; I wasn’t here. 

Mr. Barton. With few exe eptions, he stated the position of the De- 
partment of Commerce as being about the same as - at of Mr. Smith, 
that is, a consistent position with few exceptions. I thought I would 
just mention that. 

Mr. Burns. I did read that. I wasn’t here, but I read that state- 
ment. 

Now, on page 17, I have listed several current examples of which 
most of us are complaining about in supporting this bill. As I say, 
there are many others, too, but I won't take the time to go through 
those. 

Now, the bad feature, as I see it, about section 22, is not the fact that 
the Government shipping agencies do not attempt to negotiate for 

rates on a firm and reasonable basis with shippers, as to commercial 
shippers, when they attempt to secure rates from the transportation 
rate bureaus. The real abuse in section 22 is that there is no way of 
controlling the rates from spiraling downward unchecked. Admit- 
tedly, the Government shipping agencies have stated they have no 
control, there is no way of stopping those rates from going downward. 
So the situation being what it is, with human nature as it is, one carrier 
is pitted freely against another for the purpose of allowing the rate to 
gravitate downward in a noncontrolled manner. 

I would like to skip over now quickly to my concluding remarks on 
page 19. 

[ again won't take the time to read all that. I have already men- 
tioned the fact that Commissioner Eastman has stated in the past with 

respect to the same principle involved here that the Government ought 
to pay the same rates for carriage of traffic as are paid by its own 
citizens who really make up the Government. 

Mr. Chairman, on behalf of the members of the Munitions Carriers 
Conference, and I am speaking for the American Trucking Associa- 
tions, I respectfully urge that S. 939 be favorably considered by mem- 
bers of this subcommittee, so that this important piece of constructive 
transport: ition legislation can be acted upon faithfully at this session 
of Congress. 

Senator Smaruers. Allright,sir. Thank you very much. Tunder- 
stand you have done a good job. All of your statement will be made a 
part of the record. 

Mr. Burns. Thank you, sir. 

Senator Smarurrs. [ understand there is a Mr. McBride here. 

Mr. McBripe. Yes, sir. 

Senator Swatners. You have a very short statement ? 

Mr. McBrive. Very short, sir. 

Senator Swariiers. All right. 
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STATEMENT OF ROBERT J. McBRIDE, AMERICAN TRUCKING 
ASSOCIATIONS 


Mr. McBriwz. First of all, Mr. Chairman, I wish to express the ap- 
preciation of our group for the privilege of appearing before you here. 

Senator Smaruers. We are : in ways happy to have you. 

Mr. McBrine. You are very thoughtful. 

My appearance is limited to S. 943. This bill would carry out the 
intent and purposes set forth in the Commission’s legislative recom- 
mendation No. 15. Now, simply stated, the single purpose of this bill 
is merely to require motor carrier contract carriers to file their actual 
rates and charges with the Commission in the same manner and fashion 
required of common carriers by all modes of regulated transporta- 
tion, including rail and highway, and we favor enactment of the bill. 

Our group consists of the common carriers of general freight. We 
hold ourselves out to the public 

Senator SmaATHERS. Common carriers; yes, I see, common motor 
carriers. 

Mr. McBrine. Yes, sir. We have two common carrier conferences 
within the ATA umbrella, Mr. Chairman. One is the regular route 
operators who operate on ‘schedules, and the other are the irregular 
route carriers, both common carriers of general commodities. 

Senator Smaruers. Thank you. 

Mr. McBripe. The irregular route group have authorized me to say 
they joint in my statement. 

Senator Smaruers. Thank you. 

Mr. McBrine. I might say in passing that the various conferences 
in the ATA are almost continuously in session to try to eliminate and 
certainly reduce the area of differences between them. We are devot- 
ing this entire week to that very thing, sir. 

Senator Smaruers. That is fine, keep chopping away, because there 
is still some areas of disagreement it appears. 

Mr. McBrovz. That is right, sir. Holders of contract carrier per- 
mits select their clientele and enter into individual transportation 
contracts or agreements with such persons and file copies of the con- 
tracts with the Interstate Commerce Commission. Now, these con- 
tracts are not open for public inspection. Consequently, the agreed 
rates and charges contained in the contracts are not available to com- 
petitors of the employing shipper or competitors of the contract 
carrier. 

‘he enactment of S. 943 would merely require contract carriers to 
file their actual rates. 

Now I would like to go on to page 3, if I may, the second complete 
paragraph. 

The requirements relating to contract carriers’ rates were modified 
in 1940, but the intent of the act has not been ac complished. A review 
of Commission decisions since that date indicates that the minimum 
rates and charges published in the minimum schedules are more in 
the nature of paper rates and not truly representative of the rates 
actually collected. 

The Commission said at one stage, a contract carrier’s minimum 
rates, unlike common-carrier rates, do not represent a stated price for 
which a shipper can demand service. The minimum rates of con- 
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tract carriers are in fact not rates at all in the common-carrier sense 
of the term, they are simply a floor for the charges actually to be 
made. 

Now examination of minimum schedules on file with the Commis- 
sion, and I have made such an examination, sir, shows that in many 
instances the most recent filings of some carriers date back 5 and even 
8 years. 

Now with the well-known increase in trucking operating costs in 
general, maintenance of such filings are unconvincing as to their 
accuracy, but it appears that nothing can be done about it. 

I would like to make one suggestion, sir. We have received numer- 
ous telegrams about these bills, and here is one instance in which a 
manufacturer, a large manufacturer, wired to one of our people. I 
would like to substitute letters “A” and “B” for these shippers rather 
than the names of the shippers. 

Senator Smatruers. All right, sir. 

Mr. McBripe. Here is the actual situation. A company in New 
York states they are unable to compete in the market in Ohio and 
Michigan with the “B” company, by reason of the fact that “A” com- 
pany was using common-carrier trucklines, whereas “B” company em- 
ploys the services of contract carriers, and people were unable to deter- 
mine the precise rates. 

As a result, shipper “A” is out of the market because of their inabil- 
ity to secure equal rates to move a commodity on which there is very 
narrow profit margin. 

Now in conclusion, I would like to say that our contract carrier 
brethren have urged a special consideration might well be given to 
contract carriers serving but one shipper, that is, a contract carrier 
having but a single contract. They suggest an exception be provided 
permitting a contract carrier so long as he serves but a single shipper, 
to file minimum rates and charges, and finds it in the public interest 
to require filing of the actual rates and charges. 

Our conferences see no basic objection to the inclusion of such an 
exception. 

Now, Mr. Chairman, you posed a question to John Lawrence when 
he was on the stand about how long this legislation has taken place. 

Senator Smaruers. Yes, sir. 

Mr McBruwe. I happened to receive before I left the office this 
morning a copy of the Transport Topics. That, sir, is the newspaper 
of the trucking industry, the world’s greatest newspaper, we think. 

Senator Smaruers. Undoubtedly. 

Mr. McBrive. They run in each issue what was going on 20 years 
ago in Transport Topics. 

Senator Smaruers. Yes. 

Mr. McBrive. Well, there are two subjects, subjects in which you 
are interested. One has to do about safety records and safety of 
operation, of not the regulated common carriers or the contract. car- 
riers, but the nonregulated, exceptions to hours of service. So 20 
years ago we were very much concerned about that, and you still have 
it on your agenda now. 

The next thing they were discussing was the form of contracts that 
should be made and filed by contract carriers, and so we are still on 
that. 

Senator Smaruers. That is very interesting—20 years ago? 
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Mr. McBrivr. Yes, sir. We have life jobs, sir, on these. 

Senator Smaruers. We are liable to surprise you one of these days 
entirely. I hope out of these hearings we are going to get something. 
Of course, we may not, as is usually the case, get everything that 
everybody would want. As you fellows know, most of you sitting 
here represent somebody, some group, and have been doing so for a 
number of years. 

This matter of legislating is a matter of minimizing the opposition, 
trying to meet various objections, and to do it you finally end up 
with what frequently doesn’t look like much of anything, but in some 
instances you can make headway. 

Mr. McBrive. We think, sir, the possibility of the cycle of legis- 
lation up on the Hill here, we have now gotten around to trans- 
portation. 

Senator Smaruers. The only thing we don’t want to see happen is 
for you fellows to lose your jobs. We would hate to pass legislation 
and not have anything for you fellows to do up here. 

Mr. McBriwr. I am about to retire to Stuart, Fla., where [ expect 
to spend my time in retirement. 

Senator SmatieErs. An evidence of a very wise decision. 

Mr. Barron. Do you care to file for the record, Mr. McBride, your 
comments on the other amendments proposed by Mr. Todd? 

Mr. McBrinr. I would like a little extended period, because as [ 
mentioned a few minutes ago, we are still in consultation. I would 
just say this: I know what Harvey Welty said on the witness stand 
when he was here last week is accurate and correct. 

Now he works out in the field, and he knows what is going on in 
actual cases. We fellows in Washington only know what the law is. 

Mr. Barron. There is some conflict between what he and Mr. Todd 
said, as I recall. 

Mr. McBrive. Yes, sir. Both are right, sir. What Harvey Welty 
said and what J. D. Lawson said in his testimony are factual and 
basic. 

Senator Smatuers. I thank you, Mr. McBride. 

Mr. McBrive. Thank you, Mr. Chairman. 

Senator Smaruers. We have four witnesses who are here that we 
have not yet heard. Let’s read off their names and see if any of 
them are here this morning. 

Mr. Shapiro, are you here? Mr. Shapiro is not here. 

Mr. Frederick Denniston ? 

Mr. Denniston. Yes, sir. 

Senator Smatners. Just stand there a minute; let’s see how many 
of you we’ve got. 

Mr. Ralph B. Dewey, who is vice president of the Pacific Ameri- 
can Steamship Association. He is not here. 

Chester Thompson, you are here. 

Now would it be convenient for you gentlemen to come back 
Thursday? We will finish this off Thursday at 10 o’clock. Does 
that suit you all right? 

Mr. Denniston. Yes, sir. 

Mr. Txompson. Yes, sir. 

Senator Smarners. If there is no further objection, then, we will 
stand in recess until 10 o’clock Thursday. Thank you all. 

(Whereupon, at 12:35 p. m., the subcommittee adjourned to re- 
convene at 10 a. m., Thursday, April 25, 1957.) 
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THURSDAY, APRIL 25, 1957 


Unirep Strares SENATE, 
COMMITTEE ON INTERSTATE AND ForEIGN COMMERCE, 
SUBCOMMITTEE ON SURFACE TRANSPORTATION, 
Washington, D.C. 

The subcommittee met, pursuant to adjournment, at 10:40 a. m., 
Hon. George A. Smathers presiding. 

Senator Smaruers. Mr. Karl D. Loos, National Council of Farmer 
Cooperatives. 

Mr. Loos. Mr. Chairman—— 

Senator Smaruers. Mr. Loos—off the record. 

( Discussion off the record. ) 

Senator Smaruers. On the record. 

All right sir, you go right ahead. 


STATEMENT OF KARL D. LOOS, ON BEHALF OF THE NATIONAL 
COUNCIL OF FARMER COOPERATIVES 


Mr. Loos. Mr. Chairman, I am Karl D. Loos. I ama lawyer prac- 
ticing before the Interstate Commerce Commission. I am appearing 
here as a member of the Transportation Committee of the Nationa 
Council of Farmer Cooperatives. 

I might say that I have participated in all of the advance rate 

‘ases before the Interstate Commerce Commission since 1915. 

I want to talk about the subject of passenger deficits this morning. 
First let me say that the National Council is a voluntary national 
farm organization whose members are business associations owned 
and controlled by farmers, and engaged in the marketing of farm 
products, or in the purchasing and distribution of farm supplies. 
The council has 121 direct member associations at present, many of 
which operate on a statewide or a national basis. These members 
are classified and assigned to 20 divisions according to their domi- 
nant commodity or service activity. 

The local, county, and district affiliates of the council’s direct mem- 
bers represent approximately 5,000 separate business associations 
serving aproximately 3 million farmer memberships in all of the 
48 States and Puerto Rico. 

This subject of passenger deficits has been considered by your com- 
mittee. I don’t intend to dwell on the amount of the deficit, except 
to say again that you already know it is a sizeable amount. It has 
amounted to as much as $700 million in 1 year, and the average for 
the past 10 years has been about $562 million. 
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One comparison that might be made to emphasize the amount is 
to say that the passenger deficits in the single year of 1953 and 1954, 
for example, amounted to more than all of the losses on price sup- 
port operations of agricultural commodities from 1933 to 1950. 

Senator Smatuers. That is one to say, the farmers like to say it 
that way. 

Mr. Loos. The farmers are so frequently reminded of the fact they 
receive subsidies from the National Treasury that they rather like to 
compare the passenger deficit in 1 year with the total losses to the 
Treasury which these subsidy operations of farm price supports have 
amounted to, and while the passenger deficits are not paid out of the 
Federal Treasury, they are nevertheless a subsidy, which, as I shall 
try to point out, is paid by the freight shippers, among whom are the 
farmers who ship farm commodities. 

The contribution, if any, which I hope to make, is to suggest that 
something might be done about this that might have some hope of 
giving us some result, and the suggestion we have to offer is embodied 
in a resolution which was passed by the council at its last annual meet- 
ing, copies of which I have asked be placed before you. 

(The material referred to is as follows :) 


RAILROAD PASSENGER DEFICITs * 


The substantial increases in freight rates which have been authorized by the 
Interstate Commerce Commission during the years following the close of World 
War II have been justified in part upon the basis of the large deficits in passenger 
train service amounting to more than one-half billion dollars annually. 

Prior to 1920 it was held by the Interstate Commerce Commission and the 
United States Supreme Court that losses in passenger service could not be con- 
sidered a part of the cost of freight service in determining the reasonableness of 
freight rates. 

The change in this rule of law has been stated by both the Commission and the 
court as resting upon amendments to the Interstate Commerce Act enacted by 
Congress in the intervening years, although no such amendments directly dealt 
with this particular subject. 

It is believed that many Members of Congress are not aware that they are 
charged with the responsibility for this radical change in determining the law- 
fulness and reasonableness of freight rates, and Congress should be requested to 
review the subject matter for the purpose of ascertaining a direct expression of 
congressional intent with respect to the future application of this rule. 


That relates to the rule of law which is in force with respect to the 
treatment of these passenger deficits by the Interstate Commerce 
Commission in its consideration of freight rates. 

When I started to practice before the Commission in 1914 there 
was a well-recognized rule of law that passenger deficits couldn’t. be 
considered as a factor in determining the validity of increased freight 
rates, and that rule is perhaps best stated by the Commission in the 
old Five Percent case decided July 29, 1914, in 31 I. C. C. In that 
case the Commission said : 

We know of no provision of law under which we should be justified in in- 
creasing freight rates to provide a return upon property used exclusively in 
the passenger service, much less to take care of losses incurred in such service. 
In our opinion, each branch of the service should contribute its proper share 


of the cost of operation and of return upon the property devoted to the use of 
the public. 


1 Policy resolution adopted by National Council of Farmer Cooperatives in annual session 
at Chicago, Ill., January 17, 1957. 
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That rule of law continued to be applied for a considerable num- 
ber of years following 1914, and it wasn’t until after the 1930’s that 
there was a recognizable change in the attitude of the Commission and 
of the courts on the subject; but in connection with some of the more 
recent advance rate cases, particularly Ex Parte 168 which was de- 
cided on August 2, 1949, in 276 I. C. C. 9, the Commission reviewed 
this subject in response to the arguments of many of us that passenger 
deficits ought not to be included and cotnidaied in determining 
whether a proposed increased freight rate was justified, and in quite 
a thorough discussion of the subject in that opinion, and in others, 
they reached the conclusion that conditions had changed and that 
the rule of law in the old Five Percent case in 1914 no longer pre- 
vailed, and that they were compelled to consider passenger deficits 
in arriving at a conclusion with respect to proposed freight rate 
increases. 

Perhaps this expresses the view of the Commission as well as it can 
be expressed in a brief sentence or two. This is taken from that 
opinion in 1949: 

However, because of changed theories adopted by Congress in the Trans- 
portation Act of 1920, and because as a practical matter the increasing degree 
of unprofitableness of the passenger traffic menaced the continuity of an ade- 
quate national system of transportation, we were forced to a more comprehen- 
sive view of this question. 

Now, there you will note that the Commission places the responsi- 
bility for this change in the rule of law on Congress by reason of 
changes in the statute. I am sure that at the time those amendments 
to the transportation statutes were enacted, no one was particularly 
aware that this kind of a change in the rule of ratemaking was being 
made. We must accept the Commission’s decision as correct on the 
basis of the present statutes, because the Supreme Court has sustained 
the Commission in that respect in the case of Aing v. United States 
(344 U. S. 254)—May I divert a moment to say that case involved 
the intrastate freight rates in Florida which the Florida Commission 
had held could not be increased by reason of the fact that an increase 
was necessary to offset the passenger deficit. That case was taken 
up under section 15 and the Commission held to the contrary, saying 
that the Florida Commission was wrong and that the passenger 
deficits could be considered in increasing intrastate rates as well as 
increasing interstate rates, and the Supreme Court affirmed that 
conclusion. 

The Supreme Court is affirming that conclusion relied and quoted 
extensively from the decision of the Interstate Commerce Commission 
in Ex Parte 168, to which I just referred. 

So both the Commission and the Court appear to have adopted 
the view that they are compelled to permit this consideration of 
passenger deficits in allowing increases in freight rates because Con- 
gress has said they must. Since the absence of any specific discus- 
sion of that particular point in connection with any of these changes 
in statute, and since it is doubtful whether members of Congress 
realized they are responsible for this change in the rule of rate mak- 
ing, and while we must accept the rule as announced by the Com- 
mission and the Supreme Court, we feel it is appropriate that Con- 
gress reconsider the question at this time and determine whether for 
the future they want the rule of law as it prevailed back in 1914 
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and prior to the Transportation Act of 1920 to apply for the future, 
or whether they wish to approve the rule as now announced by the 
Courts and by the Commission. 

It appears to be purely a matter of statutory enactment. 

There hasn’t been any suggestion in any of the decisions of which 
I am aware that there is anything in the Constitution that requires 
the passenger deficits be allowed to be offset by increases in freight 
rates, 

Why should the original rule prevail? I feel that one of the 
strongest reasons for applying that rule again in the future would 
be to furnish a real incentive to the railroads to do something about 
these passenger deficits. They are the ones in the best position to 
know what to do and how to correct them. They are the ones that 
have frequenty said they don’t like to see their managerial dis- 
cretion hampered by statute. 

Yet they have plenty of managerial discretion to correct these pas- 
senger deficits. There is nothing oe is trying to do to prevent 
them. They say they are hampered by the difficulty of getting aban- 
donments on lines, and things like that, and no doubt they are. And 
yet about the only solution that they have suggested in recent years 
for the passenger deficit problem seems to be to come to the Commis- 
sion aa for an increase in freight rates, and ask that the freight 
shippers of the country continue to carry those passenger deficits as 
well as the costs of their own service. 

The importance of this matter to the freight shippers may be 
demonstrated by referring to the statistics—freight and passenger 
operating statistics of 1955, which are the latest for which I have fig- 
ures; 1956 might be available. But in the pending Ex Parte 206 
before the Commission, one of the exhibits offered by the railroad 
shows the freight and passenger operations. These statistics of 
course are Commission statistics. It can be determined from those 
figures that in 1955 the net railway operating income—the net rail- 
way operating income is the revenue less expenses, all expenses, other 
than investment financial expenses, like interest, dividends, and so 
forth, and it is the best measure of the results of railway operations— 
the net railway operating income for 1955 for freight service was 
$1,764 million. The passenger deficits for that year, the net railway 
operating income on passenger service, was a deficit of $637 million, 
and the net of the two, or the net railway operating income for all 
railway service, was $1,127 million. 

That net for all service was 4.22 percent return on the valuation 
base as fixed by the Commission, or possibly as fixed by the rail- 
roads, I’m not sure which that refers to, but in either event there is 
not much difference. The result which was shown by that exhibit 
was a 4,22 percent return on valuation by the net railway operating 
income of all services, and that the railroads said was low, and they 
were entitled to an increase in freight rates, and the Commission 
agreed with them they were entitled to an interim increase in this 
Ex Parte 206 of 7 percent in the East and 5 percent interterritorially 
in the West, I believe. 

Senator Smaruers. Do you feel that 4.22 percent return is exces- 
sive? 

Mr. Loos. I wouldn’t say it is excessive. But I think it is a good 
return when we consider that it is a return on all railroads as a group, 
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and for all railroads as a group to earn such a return, many railroads 
individually must earn returns of 6, 7,8, and 10 percent. 

Senator Smaruers. If the ICC permitted them to do away with 
certain minimum passenger service, and certain State railway com- 
missions permitted them to make certain abandonments which they 
are talking about, their profit financially would be higher, would it 
not ¢ 

Mr. Loos. Their profit would be increased if those things could be 
done. 

Senator SmarueErs. So if financially you separated the passenger 
deficit from the freight complement, as you are apparently suggest- 
ing, then that is what actually the railroads would want themselves, 
from what I gather, because the net effect of that would be that they 
would operate a more profitable operation. 

Mr. Loos. I am not sure that is what they want. That is what we 
would like to see done. 

Senator SmarHers. Who would pay for the passenger deficit ¢ 

Mr. Loos. I think if the passenger deficit had to come out of rail- 
road capital, and not out of increased freight rates, the railroads 
would find some way more promptly to reduce those deficits. The 
point I want to make, Senator, is—excuse me. 

Senator SmaruHers. I just want to get clear in my mind what you 
are saying. 

As I understand it, what you would like to have the railroads do, 
which they are now doing, is to pay for the passenger deficit out of 
their profits, is that right ? . 

Mr. Loos. I would like to see the railroads pay for the passenger 
deficits in some manner other than out of profits on railroad freight 
operations. 

Senator Smaruers. Well, how else could they pay for it if they 
can’t pay for it out of their profit, that is what I don’t understand. 

Mr. Loos. If they don’t have any other way to pay for it, they have 
to pay for it out of their capital; it would reduce their capital. 

Senators Smarurrs. In other words, you would have them sell off 
their capital assets in order to pay this passenger deficit ? 

Mr. Loos. No. If they make a net railway operating income on 
freight service that is adequate, and have freight rates based upon that 
net railway operating income which considered alone for freight serv- 
ice is a fair return on the property, then they pay it out of that fair 
return and not out of some additional freight rates that are added 
on top of that fair return so that the freight shippers are paying 
not only a fair return on capital but an additional amount to represent 
losses on passenger operation and an additional amount of return 
represented by property devoted to passenger service. 

I think I can make that clear if I may refer to what the net railway 
operating income on freight service considered alone would be. That 
$1,764 million would represent a return of 6.58 percent, not on the 
property devoted to freight service alone, but on all of the railroad 
property devoted to freight and passenger. 

Now the old rule was that not only shouldn't the freight shippers 
have to pay any part of the loss, but they shouldn’t have to pay any 
part of the return on the property devoted to passenger service. And 
if we applied the net railway freight operating income of $1,764 
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million to the valuation of the property devoted to freight service 
alone, assuming that to be 80 percent of the total value, then the return 
on that property would be 8.3 percent. 

Senator Smaruers. Let me ask you this as a hypothetical question. 
A man operated a grocery store, and he had in his grocery store a meat 
market, and he had a fruit- vegetable section, and a canned-goods sec- 
tion. And he ran a loss in his fresh fruit and vegetables section, but 
he made a big profit in his meat section; do you think that man run- 
ning the business should be able to divide that up and say that, well, 
actu: lly, I want to keep all the profits I made off my meat section, 
but I want to have vainpuedy else pay the cost of my losses in my fruit 
and vegetables section. 

In other w ords, he owns the grocery store, is that not part of the 
business ? 

Mr. Loos. Sure. He’s got to pay his losses out of his profits, and 
the railroads have to pay their losses out of their profits. It only comes 
to the point of what consideration has to be given when you get into the 
matter of regulation. 

Senator Smaruers. That is right. 

Mr. Loos. If this man’s prices for meats were being regulated 

Senator Smatnuers. Would you agree that one railroad company 
should determine its profit or its loss based on its total operation, as 
we finally had to have airlines do? They wanted for a while to separ- 
ate certain overseas operations and certain domestic transportation 
and get a subsidy on one while they are making a tremendous profit 
on the other. 

Well, it would seem to me, and it seemed to a lot of people that 
possibly if a fellow is going to be in business, he should look at all 
of his business and see what his net profit and his net overall profit on 
the operation is. If they are running at a deficit with respect to the 
passenger service, they are running at a profit with respect to the 
agriculture or freight service; then it seems to me it comes down to a 
question of how much is the overall profit. 

There is an overall profit and a deficit, if the overall profit is big 
enough it means he doesn’t need any additional freight increase. 

Mr. Loos. That is true, if his overall profit is sufficient to cover the 
whole operation and a fair return on the whole property, he doesn’t 
need any additional increase in rate. However, if the overall profit 
is not sufficient to pay a fair return on the total property, but the 
profit on the freight operation considered alone is more than a fair 
return on the entire investment, then I say that it isn’t fair that the 
freight shippers in a matter of regulation of rates be required to 
increase their rates above a fair return because the railroad is earning 
less than a fair return, or is earning a loss on its passenger service. 

Senator Smaruers. Let’s just follow your logic for just a second. 

Suppose, then, they are running at a ‘deficit in the passenger end, 
which we all agree. You say their freight returns show that they 
have a profit on that; but it should not be anything exhorbitant, to 
which we agree. 

Now, if we do not let them take the freight profit into a considera- 
tion of their overall profit, or their overall loss, whatever it may be, 
but we separate it, and we then say to the Commission, in order to 
help agriculture you can’t raise, as we are going to divide this, the 
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passenger on one side and the freight on the other, and we are not 
going to let you raise your freight rates, because you are making 
enough money on that part of your operation; then who finally pays 
for the operation of the passenger service ? 

Mr. Loos. Well, the operation of the passenger service would be 
paid out of that part of the profits of the freight service which are 
within a fair return on the freight service. This doesn’t mean that 
the railroads aren’t going to earn any money on their freight service. 
They are entitled to a fair return on the freight service, and this isn’t a 
matter that. involves agriculture alone, it involves all commodities. 

Senator Smaruers. As I get it, you really have no objection to the 
Supreme Court ruling in the King case that those two must be lumped 
together. All you are saying is you should not put too much of the 
burden, although you don’t know just where that is, on the back of 
agriculture, or the shippers, so that they carry the whole profit 
operation ? ‘ 

Mr. Loos. I haven’t made myself clear, Senator, because I do object 
to the change in rule which the Supreme Court has adopted and which 
the Commission has adopted, and I object because I say that it isn’t 
fair in a matter of regulated rates to require one group, the freight 
service shippers, to pay an excessive return in order that the passen- 
ger service may be operated at a loss. 

Now, when the old rule prevailed, back in 1914, and 1920-—— 

Senator Smaruers. Do you say that is true with respect to all 
shippers, do you say that is just true with respect to farmers. 

Mr. Loos. Oh, no. All shippers. This doesn’t relate to agricul- 
ture any differently than it does to the shipper of coal, steel, or any 
other commodity. All of the freight shippers of this country are 
contributing a part of the freight revenue that they pay to offset 
these passenger deficits. 

Now, as I started to say 

Senator Smaruers. If it were determined by the Congress, as a 
national transportation policy, we had to have a minimum amount 
of passenger traffic—that is, in the light of what might be defense 
needs—then would you go so far as to say that the freight people 
should not pay for that minimum amount of passenger traffic? 

Mr. Loos. Yes, I would. I would say that if the minimum amount 
of passenger traflic is something that can’t earn a return and it has 
to be carried for defense needs; that is the kind of a subsidy that 
ought to be paid by the Treasury, rather than by the freight shippers. 
If it is a matter of defense needs, it is a matter in which all people 
are interested, regardless of whether they use the railroads or not. 

Back in 1914 and 1920, when this old rule prevailed, the passenger 
losses, if they existed, were offset against the freight income, the 
freight profit, and of course what the railroads got in the way of 
net income and net return was the difference between the two. I 
am not proposing to change that in any way at all, but I say that 
when the Commission gives consideration to a situation like it is now, 
and finds that because the net railway operating income on all service 
is as low as 4 percent, they are entitled to an increase in freight rates 
even though on the freight rates, on the freight service, the rate of 
return is six or eight percent, depending on whether you use all prop- 
erty or the property devoted to freight service only. Then I say 
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that is imposing on the freight shippers a burden which they ought 
not to carry. 

Now suppose we assume that 6 percent is a fair return, as a group 
rate, and remember a group rate 1s quite different thing than a rate 
on an individual property, and suppose we say that 6 percent is a 
fair return. They will have earned on the freight service $1,500,- 
000,000 or more, and out of that they have enough to pay for the 
passenger losses, but it does reduce their overall return below a rea- 
sonable amount. 

However, that is their responsibility, it seems to me, and not the 
responsibility of the freight shippers, and if the railroads are forced 
to recognize that they have got to get rid of these passenger deficits 
or reduce them, otherwise they will have to pay for them out of their 
fair return on freight service, and if they can’t get excessive amounts 
of freight rates by adding that to the fair return on the freight service, 
then I think there will be an incentive to get something done about 
these passenger deficits, and something will be done, but until that 
time comes I don’t believe there will be. 

Senator Smatuers. You don’t have any suggestion to make as to 
how to do this? 

Mr. Loos. No, sir; I don’t. 

Senator Sararners. All right. Thank you, Mr. Loos. I think I get 
your point. 

Mr. Loos. Thank you very much. 

Senator Smarners. Lappreciateit. Allright, sir. 

(Following is a statement of the National Council of Farmer Coop- 
eratives which was submitted for inclusion in the record :) 


STATEMENT OF NATIONAL COUNCIL OF FARMER COOPERATIVES 


This statement of the National Council of Farmer Cooperatives supplements 
the oral testimony of Karl D. Loos on behalf of the council on “The Railroad 
Passenger Deficit” before your subcommittee on April 25, 1957. 

The council delegate body has adopted policy positions on the issues presented 
by three of the bills (S. 937, S. 939, S. 943) which were the announced subject 
of these hearings. These policy positions were adopted at the council 1956 annual 
meeting after consideration by special subcommittees of agricultural transpor- 
tation specialists and on recommendation of the council’s transportation com- 
mittee, referred to as the National Agricultural Cooperative Transportation 
Committee. 

The three bills and the council’s policy positions applicable to them are sum- 
marized below. 

S. 937 


"To amend section 4 of the Interstate Commerce Act, as amended : 

This bill would implement recommendation No. 2 in the 70th annual report of 
the Interstate Commerce Commission. 

The council’s delegate body at the 1956 annual meeting adopted a policy 
position applicable to the issues presented by this bill reading as follows: 

“Long-and-short-haul clause (fourth section): The council favors retention 
of the long-and-short-haul clause (fourth section) in part I of the Interstate 
Commerce Act in its present form.” 

Therefore, the council is opposed to the amendment of the fourth section as 
proposed by S. 937 and urges your disapproval of this bill. 

Witnesses on behalf of various modes of transportation have appeared before 
your committee and presented their varying points of view as to the merits and 
demerits of this bill. The council's policy is based not upon the special interest 
of any particular mode of transportation but upon the interests and equitable 
treatment of agricultural shippers throughout the country who are large users 
of the freight service offered by all modes of transportation. These shippers have 
to pay the freight bills. 
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One important provision of the national transportation policy declared by the 
Congress is: 

“* * * to encourage the establishment and maintenance of reasonable charges 
for transportation services, without unjust discriminations, undue preferences 
or advantages, or unfair or destructive competitive practices; * * *” 

Council policy is based upon the belief that the enactment of such legislation 
as S. 9837 would tend to retard rather than promote the carrying out of the above 
provision in the national transportation policy and that the retention of section 4 
in its present form is in the public interest. 


8. 939 


To amend section 22 of the Interstate Commerce Act, as amended. 

This bill has two parts. The first part would amend section 22 of the Inter- 
state Commerce Act so as to permit the performance of transportation services 
for Federal, State, and municipal governments free or at reduced rates applicable 
only during the time of war or national emergency. The council supports this 
proposed change. 

The council has no policy position with respect to the second part of the bill 
dealing with the finality of contracts between the Government and the carriers. 

The council’s support of the elimination of the present authority for special 
rates to the Government except as noted is based upon a policy resolution adopted 
by its delegate body at the 1956 annual meeting, reading as follows: 

“Special Government rates: The council supports legislative revision of the 
Interstate Commerce Act to provide for the movement of governmental traffic on 
the basis of commercial rates, charges, rules and regulations published in tariffs 
open to public inspection (with waiver of provisions where emergency or national 
security is involved).” 

Agricultural shippers who, of all groups in our economy, must largely bear out 
of their own pockets and cannot pass on to others the transportation and other 
costs incident to the marketing of their products and the procurement of their 
farm production supplies feel most acutely the impact of every influence that 
results in the imposition of higher transportation rates upon them. Special gov- 
ernmental rates, as well as the deficits incurred on rail passenger services, 
already discussed by Mr. Loos before your subcommittee, are among the impor- 
tant factors that cause the commercial users, including farmers, of freight serv- 
ices to pay higher rates to make up for the sp rial reduced rates to the 
Government and losses occurred on other classes of service. 

It is only elementary equity that the Government, as a shipper, should be 
treated on a basis of parity with other shippers as to rates charged on Govern- 
ment traffic. under comparable circumstances as to volume and other pertinent 
factors. Otherwise, a segment of the public is being required to bear that which 
should be borne by all the taxpayers of the Nation. 

We urge your subcommittee to approve legislation as contained in part (a) of 
S. 989 and as advocated by the council resolution. 


S. 943 


To amend section 218 (a) of the Interstate Commerce Act, as amended, to 
require contract carriers by motor vehicle to file with the Interstate Commerce 
Commission their actual rates or charges for transportation services. 

This bill is proposed to implement recommendation No. 15 in the 70th annual 
report of the Interstate Commerce Commission, 

In partial justification of the recommendation, the Commission stated in its 
annual report: 

“Under the present provisions of section 218 (a) of the act, contract carriers 
by moter vehicle are required to file with the Commission schedules showing 
only their minimum rates and charges, Therefore, if a contract carrier has con- 
tracts to perform identical services for more than one shipper, and different rates 
are charged the various shippers, the schedule will show only the lowest charge 
made to any shipper. Common carriers are thus placed at a distinct disadvan- 
tage since they are unable to determine what their contract carrier competitors 
are actually charging.” [Emphasis supplied. ]} 

The council is opposed to the enactment of 8S, 948. 

The Cabinet Committee on Transport Policy and Organization, in its report 
issued in 1955, proposed a redefinition of contract carriers and proposed a 
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requirement for the filing of actual rates, applicable to motor and water con- 
tract carriage. After considerable study by its transportation committee, the 
council delegate body adopted a policy resolution at its 1956 annual meeting 
in opposition to such proposal in the cabinet committee report on Transport 
Policy and Organization. Although the proposal in the Cabinet Committee Re- 
port was somewhat broader than the proposal in 8S. 943, they are both similar 
in proposing that contract carriers by motor vehicles be required to file actual 
instead of minimum rates. 

The recommendation in 8S. 943 brings into sharp focus the question of 
whether the paramount consideration in regulation of the commerce of the 
United States by the Federal Government shall be the interest of the general 
public or the building up of special modes of transportation. 

Except to the extent justified in order to preserve a sound national trans- 
portation system to serve the best interests of the general public, we hold that 
it is not the function of the Federal Government to regulate the commerce so 
as to build up any particular mode of transportation or class of carriers. 

Without regard to technical distinctions, it is recognized that common car- 
riers are those who hold themselves out generally to carry, for hire, goods and 
persons properly presented. Contract carriers have been given a much more re- 
stricted status under the law, to serve the special needs of special shippers 
often not adequately served by common carriers. If the inherent advantages 
of motor transportation are to be fully developed and made available to the 
shipping and consuming public, the special status of the contract carriers 
should be preserved and efforts to minimize or undermine their operations 
should be opposed. 

The right to contract for a special, needed transportation service should not 
be abridged either directly or by indirection. 

The contract carrier in many respects is more in the category of a private 
or “exempt” carrier in that he serves particular, individual or personalized 
needs of a shipper which cannot adequately or as satisfactorily, in the judge- 
ment of the shipper, be served by common carriers. Certainly Congress would 
not want to discourage the availability to shippers, and the public generally, 
of such needed transportation for which they contract on an individual basis, 
by requiring that schedules be filed with the Commission showing all individual 
rates and charges. This is a matter of private contract right between the 
contract carrier and the shipper who wants his service and no proper interest 
of common carriers can justify requiring publication with the Federal Govern- 
ment of these actual contract rates. The present requirement for the publi- 
cation of minimum rates and charges is all the rate regulation that is justified 
from the standpoint of shippers and the public generally. Any proposed ex- 
tension of the operations of contract carriers beyond the scope of these basic 
concepts can and should be regulated by the ICC in its action on applica- 
tions for permits by contract carriers under existing law, and not by the 
passage of additional legislation as proposed in 8S. 943. 


Senator Smaruers. The next witness is Mr. Chester C. Thompson, 
president of the American Waterways Operators, Inc. 


STATEMENT OF CHESTER C. THOMPSON, PRESIDENT, THE AMERI- 
CAN WATERWAYS OPERATORS, INC., WASHINGTON, D. C. 


Mr. TuHompson. Mr. Chairman, my name is Chester C. Thompson. 
I am president of the American Waterways Operators, Inc., a na- 
tional association of domestic water carriers operating on the inland 
rivers, intracoastal canals and waterways, the bays, sounds, and har- 
bors of the United States, which maintains its principal office at 
1025 Connecticut Avenue NW., Washington 6, D. C., with field offices 
at New Orleans and New York City. 

Mr. Chairman, I desire to file a short statement in support of S. 
377 and S. 939, and urge a favorable report on these bills, which 
affect section 22, both as to finality and special rates for government. 

My organization, Mr. Chairman, would favor S. 939. 
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I would also like to file a statement in support of S. 937, the so-called 
circuity bill, affecting the fourth section of the Interstate Commerce 
Act, for inclusion in the record. 

Senator Smaruers. All right, sir, we will incorporate your state- 
ments just as though they had been made in full. 

(The statements referred to above appear at the conclusion of Mr. 
Thompson’s verbal statement. ) 

Mr. Tuomrson. Mr. Chairman, it has been my opportunity to read 
the statement of Mr. L. A. Parish, with respect to g. 937. Mr. Parish 
is vice president and general traffic manager of Pan Atlantic Steam- 
ship Corp. I would like to ally myself with the suggestion that he 
makes in his statement that there should be some clarification as to 
the types of service covered by this proposed amendment. 

Barge operators on the inland rivers feel that section 4 of the 
Interstate Commerce Act is the only protection they have against 
the unnecessarily reduced rail rates by the railroads, and we hope that 
in any consideration of this legislation there will be no tampering with 
the main purpose of section 4 of the Interstate Commerce Act. 

Senator Smatuers. All right, sir. Thank you very much. 

Mr. Tuompson. Thank you, sir. 

(The balance of Mr. Thompson’s written statement on S. 939 and 
S. 377, not read, follows, including the statement referred to above:) 


Mr. THompson. Members of this association support S. 377, a bill to establish 
finality of contracts between the Government and common carriers subject to 
the Interstate Commerce Act, and also 8S. 939, which not only amends section 
22 of the Interstate Commerce Act, as amended, with respect to special rates to 
governments, Federal, State, and municipal, but also establishes finality of the 
contracts and agreements made by carriers under section 22 of the Interstate 
Commerce Act. 

There is no sound reason why tax-supported governments should be able 
to buy transportation services at cut rates and, particularly, when no na- 
tional emergency nor war exists. The practice of granting reduced or special 
rates to governments has a natural tendency of depriving carriers of fair and 
reasonable revenue for their services; in fact, in effect, it requires such carriers 
to increase their rates to commercial shippers in order to remain solvent. Gov- 
ernments, in a free economy, should be treated in the same manner as citizens 
who make up such governments. 

It would appear that the purchase of transportation services by governments, 
and principally the Federal Government, is accomplished in a much different 
manner than their other requirements. Construction and supplies are purchased 
on a bona fide sealed bid basis; certainly there are no indications of special 
prices being submitted on such purchases other than those that may reflect 
quantity on a single procurement. The denial of governments to purchase trans- 
portation at special low rates would only place all their requirements on an 
equitable basis, as they should be. 

The use of special section 22 rates for government transportation in itself is 
bad enough; however, under existing practices even these special low rates are 
subject to what actually is renegotiation; there is no finality to them. 

The enactment of S. 939 or S. 377 would establish finality to all rates quoted 
governments, except those where actual fraud, deceit, or clerical error are shown. 

It should be assumed that all quotations and agreements, with respect to 
transportation for governments, were made, consummated and accepted in good 
faith and after appropriate negotiations by the parties concerned. Carriers 
quoting rates and making agreements for transportation with governments are 
entitled to know they actually will receive the compensation agreed upon for the 
services performed. They should not be required at some distant date to justify 
the rates quoted nor the terms of any agreements consummated. 

For these reasons, it is urged that this subcommittee and the Committee 
on Interstate and Foreign Commerce report favorably 8S. 939 or S. 377 to the 
United States Senate. 


91714—57 20 
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(Mr. Thompson’s statement on S. 937 follows :) 


Members of the American Waterways Operators, Inc., constitute a sub- 
stantial and important factor in the national transportation system and, as 
such, have been and will be an important element in national defense programs. 

Under the constitution and bylaws of this organization, matters of policy, 
particularly those affecting legislation, are determined by the board of directors, 
which consists of a chairman and 32 members. These directors represent all 
classes, types, and sizes of inland water carriers and operators serving on the 
navigable inland waterways and harbors of the Nation. 

The board of directors, at its quarterly meeting on February 26, 1957, voted 
te support 8. 937. The association is supporting this bill since it appears that 
it will accomplish objectives the industry believes are laudable, such as: 

(1) Simplification of Interstate Commerce Commission filing requirements ; 
and 

(2) Reduction in Government spending and in operating costs of the carriers 
required to comply with the present law as well as necessary regulations of the 
Commission promulgated thereunder. 

Basically, the tariff requirements of the ICC apply to all common carriers 
alike, whether they be rail, motor or water. I wish to say that it is for this 
purpose, the association is supporting the bill. I feel, in order to clarify the 
record, I should explain what I mean: 

Members of this association, carriers by water, are in constant competitive 
relationship with other forms of transportation and primarily the rail lines. 
This competitive situation is now and continues to become more acute each day. 

The present program of the railroads appears to entail a nationwide program 
of selective rate cutting, aimed at eliminating water carriers from the national 
transportation scene. The railroad industry endeavors to implement this pro- 
gram by the filing of so-called fourth section rates. Fourth section applica- 
tions, supporting such rates are filed on each occasion in an attempt to justify 
such reductions. Rates of this nature basically are made between two given 
points or two origin and destination groups that are served directly by water 
earriers on a basis substantially lower than rates from the same origin or 
origins to intermediate points, The railroads’ justification, as set out in these 
applications, is that generally conditions at the water terminals create a different 
situation than that which exists at the inland intermediate points. Sueh, then, 
is the program of the railroads. 

Jn general terms, just what does section 4 (1) of the act do? 

Under section 4 (1) of the present act, rail and water carriers alike are pro- 
hibited from granting this type of lower rate except where, upon the filing of an 
application, the Commission finds a “special case’ has been made justifying 
this departure from the usual rule. Therefore, I want to emphasize that this 
association cannot, in any way, support a bill that would weaken the basic 
authority now granted the Commission in section 4 (1) of the act. 

From today’s experience, it appears this section is practically the only section 
in the entire Interstate Commerce Act that is at all effective in saving the 
water carriers from extinction as a result of the economic pressure of the 
railroads. 

As this committee is well aware, I am sure, a bill was introduced in the 
2d session of the 84th Congress, allegedly for the purpose of amending the act 
in the manner proposed in 8. 937. Hearings on H. R. 6208, of the 84th Congress, 
were held before the Subcommittee on Transportation and Communications of 
the House Committee on Interstate and Foreign Commerce. I appeared before 
that committee, voicing strenuous objection to that bill, for the reason that it 
went beyond its alleged purpose of affording tariff simplification and economies 
in the administration of the law by the Commission and economies for the 
benefit of the carriers subject to the law and the Commission’s regulation, 

Among other things, H. R. 6208 specifically eliminated two words from section 
4 (1) of the act as it now stands, which words are perhaps the most important 
in the entire act as far as competition is concerned. These two words are “rea- 
sonably compensatory.” That is, the Commission, before permitting a fourth 


section rate of this type to become effective must find, after investigation, that 
the rate is “reasonably compensatory for the service performed.” With the 
elimination of that phrase, the fourth section would become a mere shell and, in 
fact, might be held unconstitutional as lacking necessary standards that the 
Commission would need for the exercise of its delegated administrative discre- 
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tion. Those words have been reinstated in the present bill, on page 2, line 17. 
Our association is supporting the present bill. 

Another question, a most practical one and of substantial significance to the 
water-carrier members of this association, was present in the bill before the 
House committee in the 84th Congress. Briefly stated, it was whether or not 
rates that are permitted to become effective under this section might be used as 
standards of reasonableness in determining the lawfulness of rates brought into 
issue in other proceedings. For instance, it is a common practice for the rail 
lines to reduce the rate on a given commodity between two points where the 
traffic volume is not of great importance to them. Frequently, such reductions 
are not opposed, or do not encounter much opposition; the result is that these 
rates then become effective. 

Immediately thereafter, the same type of reduction is made, for one reason 
or another, on the same commodity between different points where there is a 
substantial amount of competititve traffic. The rail carriers then rely on the 
fact ehat since the rates in the first case have been approved, there can be no 
objection to the rates in the second case. As anyone can see, this is obviously 
a fallacy; yet it has had some acceptance in our administratve jurisprudence. 

Therefore, since the railroads primarily are gaining substantial concessions 
under S. 937, I feel it is most essential that the proviso restricting the use of 
rates so established, appearing on page 3, line 1, of the bill, be retained. For 
ready reference, this proviso reads as follows: 

‘“* * * Provided; That rates so established over circuitous routes shall not be 
evidence on the issue of the compensatory character of rates involved in other 
proceedings.” 

There is one more feature of the bill about which I wish to comment, with 
particular reference to the position of the Interstate Commerce Commission, as 
I understand it, coneerning this bill. 

The Commission has taken the position, and the bill provides, that circuitous 
routes may automatically obtain fourth section relief if the direct line rate they 
wish to equalize is in effect, provided the carriers operating via the circuitous 
routes show that the rate via their routes is in full compliance with other sec- 
tions of the Interstate Commerce Act, as amended. 

Should such provision be strictly adhered to by the Commission in its in- 
terpretation of this proposed amendment, if enacted into law, and if carriers pro- 
posing this type of reduction are required to fully meet the tests of section 1 on 
reasonableness; section 3 on preference and prejudice; and section 15 (a) on 
dissipation of carrier revenue, I believe the bill to be acceptable. 

In closing, I want to re-emphasize that the American Waterways Operators, 
Ine., could not support this bill if it is amended in any way to affect the sub- 
stantive provisions of section 4(1) of the act, nor can the association agree that 
this important section of the law be in any way weakened or repealed, in whole 
or in part. 


Senator Smaruers. Off the record. 

( Discussion off the record.) 

Senator Smaruers. On the record. 

Mr. Frederick W. Denniston, Assistant General Counsel, General 
Services Administration. 

All right, sir. 


STATEMENT OF FREDERICK W. DENNISTON, ASSISTANT GENERAL 
COUNSEL, GENERAL SERVICES ADMINISTRATION 


Mr. Denniston. Mr. Chairman, I am Frederick W. Denniston, As- 
sistant General Counsel, General Services Administration. 

I serve as counsel to the Transportation and Public Utilities Service 
of GSA. 

There is with me today Mr. J. K. Cowling, Director of the Charter 
and Routing Division of that Service. 

| have submitted a prepared statement, and if it is agreeable to the 


committee, and in line with their request, I would ask it be copied 
into the record. 
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Senators Smaruers. Without objection, that will be done. a 
(Mr. Denniston’s complete statement immediately follows his in- 
troductory statement.) 

Mr. Denniston. I would like to add certain comments, however. 

Senator Smatuers. Yes, indeed, Mr. Denniston, we will be happy 
to hear from you. ; 

Mr. Denniston. First, I would like to note in the opening para- 
graph that I have referred to the written comments of the Admin- 
istrator of General Services. I referred to April 16; the date of the 
report is actually April 15. 

enators Smaruers. All right. 

Mr. Denniston. I hope the written report will be incorporated into 
this record. 

Senator Smaruers. Right. It already has been. 

(The report above daeateil to appears at the beginning of these 
hearings. ) 

Mr. Dhareonen: Further, at the bottom of page 8, I made a refer- 
ence to two groups who are supporting the change in the section 22 
law, namely, ammunition and the movement of individual household 
goods. I misread one of the list of appearances of the statement to be 
made here, and actually the statement that was made by the household 
= representative here was not in favor of the bill, and therefore 

want to correct that statement; as I now understand it, nobody from 
that group is favoring the bill—either bill. 

My remarks, of course, are limited to the two section 22 bills, S. 377 
and S. 939. 

A very intimate question involved in those two bills, I believe, is the 
statute of limitations of the Interstate Commerce Act, and I would 
like to just briefly emphasize the points which I have made in the 
statement here with regard to that matter. 

The limitation is contained in section 16 (3) of the act. For our 
purposes it is in two basic parts, the first applies a limitation period 
of 2 years where the carriers are suing shippers to recover charges. 
In applying that section to the Federal Government, the courts have 
held that it did not apply to the Government, and that in transactions 
between the Government and the common carriers, those transactions 
were covered by the period of limitations specified for the Court of 
Claims, in which suits of that nature are filed where the Government 
is concerned. That period is 6 years. Therefore, on Government 
shipments, when suits are brought by the railroads against the Gov- 
ernment, the 6-year statute applies. 

The second part of section 16 (3) of the act specifies a period of 2 
years of limitation when complaints are filed by shippers to test the 
reasonableness of rates. That section is rete Awe 4 as applying to 
the Federal Government, and the weight of authority, as it now exists, 
is that the Government is bound by the 2-year statute. 

Going back to a previous—— 

Senator Smaruers. Let me see if I understand you. 

Mr. Denniston. Yes, sir. 

Senator Smatuers. You say that section, in your judgment, applies 
now to the Government? 

Mr. Denniston. That is, the weight of authority. 
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Senator Smatuers. But it has not previously. You know of in- 
stances, do you not, where the Government has let that 2-year period 
go by, and then moved back in ? 

Mr. Denniston. Yes, sir; I was just about to explain that a little 
further. 

Senator Smartuers. All right, excuse me. 

Mr. Denniston. This committee considered, during the 83d Con- 
gress, S. 906, which was a finality bill similar to the ones now before 

ou. 

At the time that they were considered there was still pending before 
the Interstate Commerce Commission the so-called wartime repara- 
tions cases. The bill was eventually passed but vetoed by the Presi- 
dent. 

In connection with that bill, the Presidential veto message specified 
that an amendment to section 16 (3) to make the 2-year period apply 
to the Government, or to make the same period apply to both the 
Government and the carriers, would be acceptable. 

Now, at that time the reparations cases were pending. In the Com- 
mission’s disposition of those cases, they noted the fact that the ques- 
tion of ieee the 2-year statute did apply to the Government was 
then in litigation, and they did not pass on it in that case. 

The case in which the precise point was presented was the Com- 
mission’s report in United States v. Southern Railway Company 
(286 ICC 203), and in that case the Commission held flatly that the 
2-year statute did apply against the Government. 

Senator Smatuers. What date was that? 

Mr. Denniston. That was approximately 1954 or 1955. 

Now, that case was taken to court by the Department of Justice, 
and it was in the Court at the time of your previous consideration of 
this finality bill. The Justice Department was appealing on the point 
of the applicability of the 2 years to the Government, and contending 
that the 2-year period did not apply as had been contended. 

When that got to Court, there was a decision in United States v. ICC 
(142 Fed. Supp. 741), and in that case 

Senator Smatuers. What was the date of that case, do you know? 

Mr. Denniston. I don’t have that date, but that is approximately 
1955 or 1956. 

The Court in that case upheld the Commission’s order of denial in 
the ICC case I have cited, and stated that it would not pass on the 
question of the statute of limitations because the question was moot 
in that proceeding, and that was the test case which was pending. 
There are no other test cases pending of which I have been able to find 
any reference, and I have inquired of the Department of Justice 
whether there are any of which we are not apprised. 

Now, further, even more recently, in deciding a somewhat similar 
question, a closely related question but not the identical point, which 
is very recent—this is in the latter part of 1956, United States v. 
Western Pacific Railroad Company (352 U.S. 59), at page 71, the 
Supreme Court stated that they were assuming, although not decid- 
ing, that this 2-year statute did apply against the Government. 

Now, of course, I recognize that is not precedent, not a binding 
precedent, and is not controlling, but we are now faced with the 
situation that the precedent of the Commission is that the 2-year 
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statute applies, and there are no court cases challenging that. propo- 
sition. 

Senator Smatuers. I think the point is whether you people, the 
General Services Administration, since you are the biggest shipper 
of one thing and another—do you people recognize this question? 
Are you going to be bound by the 2-year statute of limitations? 

Mr. Denniston. So far as our operations are concerned, we are 
proceeding on the assumption that the 2-year statute does apply to 
us, until there is some contrary finding. But that leaves us in the 
situation where we are faced with a 2-year statute on the one hand, 
but when suits are brought against us, the 6-year statute applies. 

Senator Smaruers. You think that ought to be made for the same 
period of time? 

Mr. Denniston. Yes, sir. 

Carrying out the intent, or the statement contained in the Presi- 
dent’s veto message on S. 906, we have submitted with our written com- 
ments a draft of a bill which would give effect to the proposal that the 
2-year statute be made to apply across the board to each of the—to 
both the parties to the transaction. That is essentially the same bill 
that was submitted by the Department of Defense with their com- 
ments, although they have enlarged it slightly to include passenger 
transportation, whereas, ours did not. We knew of no problem in the 
passenger transportation field. 

Senator Smatruers. You all would have no objection if this com 
mittee should pass favorably a bill which would limit the statute— 
which would set the statute of limitations at 2 years, or possibly 3 
years, working both ways? 

In other words, where the Government was endeavoring to sue some 
carrier, or in turn some carrier was endeavoring to sue the Govern- 
ment ? 

Mr. Denniston. That is correct. That is the policy that we under- 
stand had been laid down by the President in his veto message. 

Senator Smatuers. Do you have any idea as to what length of 
time that statute should be? 

Mr. Denniston. That raises a question, Mr. Chairman, which has 
a very pressing effect upon the Comptroller General and the General 
Accounting Office. And as is the case whenever you disturb or change 
a system which has been in effect for many years, it is almost impossi- 
ble to search out and actually anticipate the problems that would arise, 
and I would hesitate to comment on that without having the Genera! 
Accounting Office having expressed its view on that. 

The problem of making the transition would create terrific compli- 
cations, and therefore we have expressed our views in terms of no 
obiection, rather than in terms of actually fostering such a bill. 

We recognize that the General Accounting Office has a very impor- 
tant stake in any such matter, and we certainly wish you would con- 
sult with them before actually making any step in that direction. 

Senator Smatuers. In other words, vou would leave it up to this 
committee; you shift that burden of decision over to us? 

Mr. Denniston. Yes, sir. 

Senator Smatuers. I see. 

Thank vou, I understand your position. 

Proceed. 
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Mr. Denniston. I would like to turn now to two points which have 
arisen during the course of these hearings. 

There have been mentioned certain specific instances of record of 
supposed abuse of section 22. 

Mr. Maguire, representing the railroads, in his testimony the last 
several days 

Senator Smaruers. Yes. 

Mr. Denniston. Covered those points very fully, and there is very 
little that I need to add to them, although I was prepared to give a 
complete statement on them. 

I would like to just supplement the one point with reference to a 
movement of cobalt, which was mentioned. 

Now, that movement was one which was referred to by Mr. Staley, 
who was a member of the Hoover Commission Task Force on Trans- 
portation which wrote the subcommittee report, which was dated 
March 1955, and appeared at page 32 of that report. 

It is of considerable interest, I believe, to this committee, to note 
that while Mr. Staley is one of the leading advocates of repeal of sec- 
tion 22, and while he made a personal survey of the agency in prepar- 
ing this report, this is the only instance which is submitted as an indi- 
cation of any direction of abuse so far as the section 22 rates are 
concerned. 

The example given is simply a case of traffic where there was both 
ail- and motor-carrier rates. It is a commodity which was suscepti- 
ble of being transported by either medium. A series of adjustments 
took place. ‘The tinal rate, as pointed out in the report, was something 
under one-half of the original published class rate. 

At the same time, the minimum weight, however, which is not 
mentioned in the report, was doubled. It was increased from 30,000 
pounds to 60,000 pounds. As a matter of fact, the commodity actu- 
ally loaded to 97,000 pounds. We checked our records, and find that 
the average loading for all of the traffic that moved under that quo- 
tation was 97,000 pounds, which is heavy loading, of course. And as 
a result, the actual earnings at those rates were $1.66 a car-mile, 
which is a high rate of earning in comparison with other commod- 
ities. Again, as Mr. Maguire stated, I don’t know what these black- 
iron rates are that Mr. Staley referred to, but I am certain that they 
don’t produce earnings of that caliber. 

Now, the second reference was to a movement of alumimum from 
Texas to Riverdale, Iowa, and I would like to supply for the record 
the reference to the ICC case which was actually involved. The title 
of the case was A/uwminum Articles from Texas to Illinois and Iowa 
(293 ICC 467). It was decided in 1954. 

The situation there is that the published rail rate is something in 
excess of $16 a ton. The published barge rate for quantities of 500 
tons and larger—in other words, it is a large movement rate—the rate 
for volumes in excess of 500 tons was $10.76, or over $5 less than the 
railroad rate. 

In connection with the barge movement, there was some handling 
required at the other end which increased the total cost, but the net 
effect of it was that the cost of shipping by barge was $3.50, approxi- 
mately, lower than the rate by railroad. 

The fact was that this commodity was ideally suited to shipment 
by barge. The smallest quantity that had been shipped by GSA 
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during the entire period in which movements were made was 1,250 
tons, and they ran as high as 5,000 tons. It was ideally suited to barge 
movement. 

The cost was substantially lower. Obviously, we would ship it 
by barge. 

Faced with that, the railroads did give us a section 22 rate in order 
to obtain that traffic. It represented their judgment, and I can find 
no reason to question that it was a fully compensatory movement; 
otherwise, the railroads would not have taken that action to obtain 
the traffic. If it was unattractive or loss traffic, they undoubtedly 
would have been glad to be rid of it. 

But again the basic factor is a published barge rate which is under 
the direct control of the Interstate Commerce Commission. 

Now, I would like to mention briefly the question of the earnings 
level of section 22 rates generally, and I might state that the experi- 
ence of GSA started about 4 or 5 years ago at the time when there 
was considerable statements appearing in the press and in talks, of 
the terrible abuses of section 22, that the rates were noncompensatory 
rates, and that the carriers were hauling traffic for the Government 
at, losses. 

GSA. recognized that that would be a very serious situation if it 
existed. None of the records that we had indicated any justification 
for those statements. Therefore, efforts were made wherever possible 
to learn the basis of these statements, and to find out what the facts 
were. 

In many cases, to the people who had made remarks of that nature, 
letters were sent to them, asking them, what were the facts on which 
they based their statement. 

Almost invariably, the replies came back, well, they had heard it 
from somebody else, or it was common knowledge, and they didn’t 
need any facts, and statements of that sort. 

Then finally this committee held hearings on 8. 904 and S. 906, of 
the 83d Congress, which I have mentioned. 

In the printed hearings on those bills there were printed as part 
of the hearings a number of studies at the conclusion of the report. 
Those were hearings of April 26 and April 29, 1954. 

I hope the committee will give consideration to those studies which 
were printed in those hearings. 

Then, subsequently, the Interstate Commerce Commission insti- 
tuted an investigation in Hw parte 192 in which they went into the 
whole subject in connection with the proposed rule to require the 
filing of section 22 quotations with them. 

Again, GSA went to great lengths to submit evidence and to in- 
vestigate all inquiries and all statements that were made in the prog- 
ress of that proceeding to determine the factual basis for them. 

It was not possible to find any indications of anything that could 
be properly characterized as abusive, in our opinion at least. We 
filed with the Commission an extensive brief in Xx parte 192, where 
we analyzed all of the instances of record that have been made. At 
this point, I would like to offer a copy of this brief to the committee. 

(The brief referred to is as follows :) 
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BRIEF OF ADMINISTRATOR OF GENERAL SERVICES ON BEHALF OF THE EXEOUTIVE 
AGENCIES OF THE UNITED STATES GOVERNMENT 


PRELIMINARY STATEMENT 


The Administrator of General Services submits this brief on behalf of the 
executive agencies of the United States under the Federal Property and Admin- 
istrative Services Act of 1949, as amended (63 Stat. 377; 40 U. S. C. 481). 
Effective October 2, 1954, the Department of Defense exempted itself from that 
act (19 F. R. 6611) as to transportation and related functions, and the term 
“executive agencies” as used herein excludes that Department. 

By notice of March 15, 1954, appropriately published (19 F. R. 1585), the 
Commission gave notice pursuant to section 4 (a) of the Administrative Pro- 
cedures Act (60 Stat. 237, 5 U. S. C. 1008), of its proposal to establish the 
following special rule: 

“Special rule governing the filing of reduced rate schedules under section 22 
of the Interstate Commerce Act.—All quotations or tenders by common carriers 
by rail, motor vehicle, and water, and by freight forwarders, or rates, fares, and 
charges for the transportation, storage, or handling of property or the transpor- 
tation of persons free or at reduced rates shall be filed with the Interstate Com- 
merece Commission 30 days prior to the effective date thereof, except that such 
quotations or tenders may be made effective upon less than 30 days’ notice when 
an authorized official of the Federal department or agency for whose account 
the proposed services are to be rendered certifies to the Commission that a rate, 
fare, or charge for such services has been arrived at through negotiation between 
the said department or agency and the carrier or carriers concerned and that 
it is desirable, due to the imminence of movement, that the carrier or carriers 
be permitted to make the same effective upon less than 30 days’ notice; provided 
that this requirement for filing shall not apply to transportation designated as 
classified for security reasons by an authorized official of a department or agency 
of the United States for whose account the services are rendered or proposed 
to be rendered.” 

By a subsequent notice date March 29, 1954, extending the date for the filing 
of protests against the rule, the proposal was given the designation Ha Parte 
No. 192, Reduced Rates Under Section 22—Special Filing Rule. 

Thereafter the proceeding was assigned for hearing on a consolidated record. 
with another proceeding entitled Hx Parte No. MC-—47. Transportation of United 
States Government Freight by Contract Carriers by Motor Vehicle, and the issues 
of the latter proceeding were defined as follows: 

“To determine whether, and the extent to which, contract carriers by motor 
vehicle should be granted relief from the provisions of sections 218 (a) and 220 
(a) of the Interstate Commerce Act, and the Commission’s rules and - 
tions promulgated thereunder, including Ew Parte Nos. MC-9 and MC-12, with 
respect to the filing of schedules of minimum charges and contracts and with 
respect to the form and terms of such contracts insofar as these matters relate 
to transportation performed under contracts with the United States Government, 
and to take such other action in the premises as the facts and circumstances shall 
appear to warrant.” 


Parr I—ProPposep Rute IN Ex PArTe No. 192 
A. THE PROPOSAL 


The rule was instituted by the Commission on its own motion, but the reasons 
for its issuance or its purpose have not been disclosed. No one has supported 
the rule, although amended versions have been suggested. 

Lack of knowledge as to the objective of the Commission renders comment 
on the rule difficult. For example, it cannot be determined from a reading of the 
rule whether the quotations or filings to be received under the proposed ruie 
would be open to public inspection, or whether carriers would be required to post 
and keep available for public inspection these filings. The Commission has cited 
as authority for the rule section 6 and comparable sections of the other three 
parts of the act. As those sections require filing and posting for public inspec- 
tion as a single requirement, it must be assumed that this is intended as to 
filings under the proposed rule. 








306 SURFACE TRANSPORTATION RATEMAKING BILLS 


Further, the rule is silent as to whether the Commission intends to exercise, 
with respect to these filings, its authority under section 6 (6) and related sec- 
tions of its act to prescribe by regulation the form and manner of filing, as well 
as of publication, filing, and posting, together with the concurrent right to reject 
nonconforming filings. It is assumed, however, that the Commission would 
either issue special regulations covering such filings, or make them subject to 
the requirements of existing tariff circulars. 


B. LACK OF COMMISSION JURISDICTION 


The views of the Administrator as to the lack of jurisdiction on the part of 
the Commission to issue the proposed rule were set forth in his protest filed 
herein on May 23, 1954. The Department of Justice in its brief filed concur- 
rently with this brief discusses this matter in full. General Services Adminis- 
tration, accordingly, concurs in the brief of that Department. 

While the position of the National Industrial Traffic League remains to be 
developed in its brief, it is noted that subsequent to the hearings herein, the 
league at its annual meeting in November, adojpted a resolution which states 
that the proposed rule would “go beyond the statutory power of the Commission,” 
(Traffic World, November 27, p. 34). 


Cc, LACK OF SUPPORT FOR THE PROPOSAL 


When statements were initially received on May 23, 1954, no one supported the 
proposed rule except the Property Owners’ Committee (an association of coal 
mine owners), but this organization did not appear at the hearing and presum- 
able has no further interest in the proceeding. Opposition to the proposed rule 
was filed at the time by General Services Administration, and Departments of 
Justice and Agriculture, as well as by such organizations as: Movers’ Conference 
of America, Southern Motor Carriers Rate Conference, Class I Railroads. 

At the hearing, the only direct support given the proposal was by I. M. Hern- 
don, representing grain interests, and by C. E. Widell, representing coal interests. 
Kach of these made it plain that his real interest is in the repeal of section 22, 
which permits the rates quoted to the Government to be exempt from filing and 
posting provisions (Tr., pp. 216, 256). 

Various other groups which suggested modified rules, such as the Regular 
Common Carrier Conference and National Traffic Committee, likewise made it 
clear that their real objective is the repeal of section 22 (tr., p. 118, statement A, 
p. 2; tr., p. 138, statement B, p. 1). 


D, OBJECTIONS TO THE RULE 


Specific objections to the rule were registered by the chairman of the Southern 
Freight Association (statement E), the Traffic Executives Association, Eastern 
Railroads (statement F), the executive committee, Western Traffic Association 
(statement H), and the trunk line-central passenger committee of the Traffic 
Executive Association, Eastern Railroads (tr., pp. 362-379). These were unani- 
mous in their opposition to the rule, particularly as to the requirement of 30 days 
waiting for the rate to become effective. 

Government witnesses explained the operation of the rule as it relates to 
units of the Agriculture Department and the objections to the rule (statements 
Cand D). 

A witness for General Services Administration, Frank L. Barton, outlined the 
objections of General Services Administration to the proposed rule on behalf 
of the executive agencies, as shippers. These objections were tivefold, of which 
two are perhaps the most important: The effectiveness of rate quotations, their 
modifications and cancellations would be determined by a filing with the Com- 
mission rather than with the Government agencies. While the rule would 
create an obligation for the carrier to file with the Commission, there is nothing 
requiring filing with the Government agencies. This is important because can- 
celiations might be filed of which the agency had no knowledge, and such a situa- 
tion apparently gave rise to litigation in Southern Pacific v. United States (272 
U. S. 445). Further, while section 22 is the law, and until or unless Congress 
chooses to repeal it, there should be the most practical working arrangements 
between the carriers and the Government, free from administrative complica- 
tions by the ICC or any other body not having appropriate jurisdiction. 


A 
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K. THE COMMISSION SHOULD DISMISS THE RULE MAKING PROCEEDING 


In view of the foregoing, it is respectfully urged that the Commission dismiss 
this proceeding in view of the absence of jurisdiction and justification for such a 
rule, and of any compelling reasons therefor. 


Part [I—SkEcTION 22 Rates IN GENERAL 
A. GENERAL STATEMENT 


Considerable evidence was offered and received in evidence which dealt with 
vection 22 rates in general and Government policies with respect thereto. This 
is separately dealt with in this portion of the brief since it did not relate directly 
to the proposed rule and would not be affected by it. 

This evidence disclosed a widespread lack of factual knowledge by numerous 
interests as to section 22 rates and their relative levels. Curiously, those most 
outspoken have chosen to ignore factual data available to them, choosing rather 
to reply on “common knowledge.” 

For example, witness F. G. Freund, representing the National Traffic Com- 
mittee, expressed the view that destructive competitive practices exist in con- 
nection with Government rates, but he bases this on “secondhand” information 
(tr., p. 127). And while considering there is an “extensive practice or habit of 
carriers to publish unreasonably low charges to attract Government traffic,” 
the committee has made no study of it (tr., p. 120, 128). The very function of 
this committee is to make extensive cost studies and analyses of earnings of 
the carriers (tr., p. 120) and the witness has testified before a congressional 
committee that section 22 rates are ‘* * * at levels below or perilously near 
the bottom level of cost of performing the service. It jeopardizes the financial 
stability of the carriers * * *’; (ex. 1, p. 38); yet this record discloses, at page 
12}; 

“(Q. Has your committee made any study of the relative earnings of the truck 
lines, motor common carriers, on Government traffic, as contrasted with 
commercial traffic? 

“A. [Mr. Freund] None whatever. 

“Q. Did it not feel that was a matter of interest to it, or did the subject never 
come up? 

“A. The subject has never come up.” 

Again, counsel for the National Industrial Traffic League, Mr. Burchmore, 
who stated he was taking part “to bring out the facts so we can reach our 
position * * *.” (tr., p. 8), objected to atempts by Government counsel to get 
specific instances of alleged practices of Government agencies “playing one 
carrier against another.” (tr., p. 194). 

Throughout the hearings, either through statements or questions, repeated 
reference was made to supposed Government practices of “auctioning” traffic, 
“playing earriers against each other,” and of the section 22 rates as being “low, 
low rates,” and rates which were so low as to require other shippers to sub- 
sidize Government traffic. In a large part, these statements seem to be based 
on confusion as to the distinction between the rate-adjustment policies of the 
Government agencies, and the voluntary actions of the carriers. This distinc- 
tion is vital. The Government can neither compel nor prevent carriers from 
quoting rates to it. Section 22 is purely permissive on the part of the carrier, 
and it is entirely up to the carrier whether adjustment of rates on Government 
traffic are made by tariff publication or by a section 22 quotation. Because of 
the virtually universal practice of the carriers themselves to follow the latter 
course, the GSA regulations applying to the executive agencies of the Govern- 
ment written in 1949 provide for negotiations for either tariff publication or 
section 22 quotations. (Ex. 8, GSA Reg. 1—-VII 301.02 (x)). The most recent 
informal operating instructions to the GSA field offices, however, point out that 
the decision as to which form of adjustment is to be made should be left to the 
discretion of the carrier. (Ex. 8, memorandum May 7, 1954, p. 6.) 

It will clarify this discussion, if the basic principles governing GSA’s rate 
adjustment policies are set forth at the outset. 


B. GSA POLICIES 


GSA’s basic objective is to serve the best interests of the United States and 
to protect the taxpayers from excessive and unnecessary expenditures. Its 
basic statutory standard is “economy, efficiency, or service” (63 Stat. 383; 40 
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U. S. C. 481). As applied specifically to the procurement of transportation 
service, the following policies are observed : 

1. Rates.—(a) Just and reasonable rates, as judged by customary rate-making 
standards are a necessary objective. Diligent efforts are made to obtain them, 
through either negotiation or litigation. (b) In the absence of service require- 
ments dictating otherwise, traffic will be routed by the most economical means, 
i. e., by the carrier having the lowest rate and charges. (c) The decision as to 
whether to publish rates in tariffs or quotations is left to the carrier. 

2. Distribution of traffic—(a) Distribution of traffic among carriers is made 
on a fair and equitable division, assuming an equality of rates exists; distribu- 
tion as between different modes of transportation is made, as nearly as practicable, 
on the same basis. A fair proportion of traffic is placed with small carriers to 
the extent administratively feasible. (b) Where one or more carriers maintain 
rates lower than the general level, the initial routings will be via those lines 
consistent with 1 (b) above. Where other carriers thereafter join in those 
rates, equitable distribution among all is subsequently resumed. 

3. Publicity—Each routing order, disclosing the section 22 rate, if one exists, 
is made available to authorized representatives of interested carriers. In addi- 
tion, periodic compilations of amounts of traffic routed to each carrier are made 
available on request. 

4. Rate bureaus.—Requests for rate adjustments are made to rate bureaus as 
well as to individual carriers, or to both, in accordance with the best interests of 
the Government. 

Where special service requirements are a controlling factor, carriers are 
frequently notified and asked to quote their rates applying to that service. (See 
exhibits 9 and 10.) 

C. POSITION OF THE PARTIES 


1. Rail carriers.—Although joining with the Government in opposing the pro- 
posed rule, the representatives of the railroad rate-publishing bureaus used the 
occasion to express criticism of the Government’s policies, particularly those of 
GSA. Since it deals with the policies of the executive branch of the Govern- 
ment, it is, of course, irrelevant to this proceeding; but we do not wish to leave 
some of these statements unchallenged, however, in view of their possible use 
as the basis for legislative recommendations (tr., pp. 307-308). 

The purpose and use of section 22 quotations so far as rail carriers are con- 
cerned was well stated by Joseph G. Kerr, chairman, Southern Freight Associa- 
tion (statement BE, p. 3) : 

“Section 22 quotations or tenders have their origin with both carriers and Gov- 
ernment agencies, and are designed to fit the peculiar circumstances and con- 
ditions surrounding each situation. To the extent any situation justifies, a sec- 
tion 22 quotation is made to the appropriate United States Government agency 
or to a State or municipal agency. 

“Generally speaking, it is the policy of the carriers I represent to accord all 
governmental agencies, as to rates and practices, the same consideration and 
treatment as accorded to any commercial shipper. 

“It is the unusual situations such as transit arrangements peculiar to Gov- 
ernment traffic, the meeting of competition of other forms of transportation and 
to some extent traffic not competitive with commercial traffic that resort is made 
to use of section 22 quotations or tenders.” 

This statement fully accords with similar testimony recently given before 
the Pennsylvania Public Utility Commission, by a railroad representative: 

“I might say we have quoted section 22 rates that we would not have hesitated 
to put in tariffs; in fact, on rare occasions they might be higher than the tariff 
rates, but during World War II the Government became a big shipper and shipped 
practically everything that could be thought of. Now the pattern of Govern- 
ment freight is entirely different, generally speaking, from commercial freight. 
The movements arise practically overnight and there are no rates in effect except 
classification and class rate for them, and these section 22 quotations provide 
a flexibility that permits us to make movements when the Government wants 
them made * * *,”? 

Witness Kerr added, however (statement E, p. 10) : 

“With General Services Administration the situation is even worse, for here 
it is common knowledge that much desirable traffic controlled by General Serv- 


1 Investigation Docket No. 24, heard Mareh 22, 1954, tr. p. 10. 
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ices Administration is actually auctioned to the lowest bidder, and that bids are 
actually solicited by that organization and its traffic is routed accordingly. 

“It [to auction] means to either solicit, directly or indirectly, lower rates on 
traffic controlled by the General Services Administration, and based on what I 
consider the lowest bids the traffic is awarded accordingly” (tr. p. 313). 

Mr. Kerr’s criticism was adopted with alacrity by Edgar V. Hill, representing 
the eastern railroads (tr., p. 344), and H. G. Barron, representing the western 
railroads (statement H, p. 1; tr., p. 355). When asked to translate these state- 
ments into specific examples, none of them bore out the basic premise. Those 
cited by Mr. Kerr follow: 

“Tin, from Texas City to Bynum, Ala. (tr., p. 314): The rails were told of 
an existing combination rate lower than the rail rate, and the railroads were 
allowed to meet that rate and to share in the traffic. He stated emphatically, 
however, that he would not have been satisfied if the rails had not been notified 
and the traffic moved by the lower-rated combination water-truck. He then with- 
drew this as a typical example.” 

“Aluminum, from Baden, N. C., to Baltimore (tr., p. 316): Here, according 
to Mr. Kerr, motor carriers were notified of the movement and told of a combi- 
nation rail-water rate lower than the through rail rate. He believed one of the 
motor carriers thereupon named a lower rate. Although he did not contend the 
motor carriers should not participate in the movement, he believed the ‘dangling’ 
of important traffic would result in a ‘weak sister’ who would ‘cut everybody else’s 
throat.’ ” 

How the latter instance is supposed to support Mr. Kerr’s contention as to 

“auctioneering” is not clear. The rail-water rate published by Mr. Kerr from 
saden to Baltimore (Curtis Bay) was $13 per net ton, minimum 80,000 pounds.’ 
The section 22 rates now in effect are $12 a net ton, but at a minimum of 100,000 
pounds, producing higher per-car earnings than the published rate. But this 
rate was initiated by Mr. Kerr by SFA Quotation No. A981, effective March 29, 
1954, although it was shortly thereafter met by a motor carrier quotation effective 
May 17, 1954, and by a second one effective October 1, 1954. 

Subsequetnly, Mr. Kerr testified : 

“T am not going to tell you the carriers I represent are utterly without sin, 
human nature being what itis * * *(tr., p. 335). 

“In other words, this Government traffic is so great and it is such a well-paying 
character on the average that a lot of people are hungry for it and will do things 
that they should not do in order to sew it up” (tr., p. 340). 

Mr. Kerr’s concept of “bidding” and “auctioning” was later clarified by the 
following statement (tr., p. 320): 

“You know you do not have to take and send out a written request for bids. 

“You can dangle this traffic before a carrier and accomplish the same result 
in many cases.” 

Mr. Barron, for the western railroads, confirmed this view in his testimony 
(tr., p. 357) : 

“Well, Mr. Denniston, I think Mr. Kerr aptly stated the railroad’s position. 
When you dangle fifty or one hundred thousand tons in front of a transportation 
agency, you do not have to speak it out in words, you just say ‘I have got 100,000 
tons I’m going to move from A to B.’ 

“T would say that would be soliciting reduced rates, and it would be auctioneer- 
ing.” 

In other words, the mere existence of the traffic constitutes “auctioneering” 
under this definition. 

The heart of the railroads’ complaints as to GSA policies appears to lie in 
the frank admission of their representatives that Government freight should be 
permitted to move only by railroads, a necessary implication of the following 
statements: 

“(Mr. Kerr]: It has been found that the railroad industry represents the 
backbone and most of the other bones of the transportation system of this 
country. It is necessary in time of peace or war. 

“And these railroads must be supported by the Government and everybody 
else if they are to continue as private enterprises. That is the premise for my 
statement, that we are not satisfied unless we get a fair share of all of the traffic 
of the Government, and on a basis of just and reasonable rates” (tr., pp. 315-316). 

He objected, however, to traffic being routed via other modes of transport even 
where at lower rates (tr., p. 315). 
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“[Mr. Hill]: Well, as a railroad man, I should not—of course you understand 
I would be prejudiced—but it seems to me in the case of this Government 
traffic, nothing short of all of it is going to be proper for the railroads, * * * 

“(Mr. Barron]: When you get a quotation from a railroad that would meet 
that competition—again I am selfish—I would give it to the railroads to the 
last pound I possibly could, because you have got to protect these railroads. 
That is part of your problem. 

“Q. But your suggestion is in that instance the Government agency should 
simply refuse to consider the second voluntarily submitted offer of a rate (lower 
than the rail rate) * * * and give all the traffic to the railroad? 

“A. Yes.” (tr., p. 360). 

Inconsistently, Mr. Barron was concerned, as a taxpayer, because he believed 
GSA had made an excess expenditure of $9,000 on a movement by failing to use 
a section 22 rate 2.6 cents lower than the published rate (tr., p. 8361). (As will 
appear in the subsequent discussion of the bauxite ore movement, he erred as 
to the facts.) 

Mr. Hill offered no details in support of his position on “auctioneering” but 
stated “the term is bandied about so it is what might be called common knowl- 
edge.” He referred generally to the movement of aluminum from Texas into 
eastern territory where the movement will be by water carrier unless the rail 
rate is reduced by 50 cents, but this would occur only in the event he concurs in 
negotiations initiated by the western carriers (tr., p. 351). 

Mr. Barron offered as illustrations of his concept of the alleged “auctioneer- 
ing” two instances. One dealt with the movement of Army tanks from Terre 
Haute, Ind., to Texas, his criticism apparently being that the traffic moved by 
motor carrier. The other dealt with the movement of bauxite over the G. M. & O, 
later discussed herein (tr., pp. 355, 360). 

2. Motor carriers.—The Regular Common Carrier Conference and the National 
Traffic Committee contend there exists “destructive competitive competition,” and 
that “unreasonably low rates” result in a “burden cast on the commercial shipper,” 
Neither expects either the proposed or the modified rule to have any corrective 
efiect (tr., pp. 127, 139). 

They look only to the possibility of the publicity given the filings acting as an 
indirect deterrent or of their use to support legislation. Mr. McBride, for the 
conference, conceded that if a filing rule is adopted more carriers rather than 
less will consider quoting reduced rates to the Government and that greater 
rather than less competition might result (tr., p. 170). 

For the rates on Government traffic to be so low as to cast a burden on other 
shippers, they would necessarily be below costs of service. As already noted, 
however, Mr. Freund bases his statements on “secondhand” information, even 
though the committee he represents regularly collects data and makes cost and 
earnings studies for the motor carrier industry. The question of determining 
“firsthand” from this available data what the earnings level on Government 
traffic has been “has never come up.” 

In any event, both Mr. Freund and Mr. McBride stated their views would be 
borne out by motor carriers’ exhibit No. 2, later discussed. 

Mr. McBride cited the following specific examples, in addition to the coin 
movement later discussed herein : 

Department of Commerce.—A field office of a unit of this Department had 
addressed a letter to a carrier requesting it to submit a rate quotation under 
section 22 covering a very small volume of traffic. This would have been a proper 
request if it had not specified section 22 (tr., p. 159). Because of the small 
volume, that Department handled the matter itself rather than by GSA (tr., p. 
445). In any event, current directions provide that the decision as to whether 
to issue quotations or to publish rates is left to the carrier (ex. 8). 

GSA regional circular.—A circular had been issued requesting rates to be 
established on a weight bracket basis, which the witness considered to be inimical 
to the principles of ratemaking. [Motor carrier ex. 2 indicates both tariff rates 
and quotations on this basis.] (Tr., p. 165.) The circular, however, was with- 
drawn and no rates established under it (tr., p. 446). 

Rate bureau quotations —Mr. McBride understood that the Government agen- 
cies would not use any rate quotations or tenders issued by the Rocky Mountain 
Bureau. This grew out of the coin movement (tr., p. 168). The only reason 
for the nonuse of the bureau quotation in that instance was that the individual! 


rates were lower (tr., p. 446). Further, our later analysis of motor carrier 


exhibit No. 2, discloses that nearly half of the quotations listed were submitted 
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by rate bureaus. The analysis of GSA quotations received indicates a substantial 
number issued by rate bureaus (ex. 6). 

Availability of quotations—Mr. McBride mentioned a “prevailing opinion” 
in his industry that not all quotations being honored by the Government agencies 
are made available (tr., pp. 169,170). Inthis he erred. All quotations used are 
made available to carrier representatives (tr., p. 511). 

3. National Industrial Trafic League—The National Industrial Traffic League 
took no position; its counsel, Mr. Burchmore, stating he was there to “bring out 
the facts.” This consisted primarily of asking witnesses to adopt generalized 
statements of others as their own statements of facts, even where they clearly 
were unacquainted with the facts (tr., pp. 175, 261), to the point where it was 
necessary that he be cautioned: “Let’s do not drain these witnesses completely 
beyond their own imagination.” 

At the same time he objected to questions designed to determine the facts upon 
which the general statements were based on the grounds that “We have plenty 
of common knowledge * * *” (tr., p. 194). 

When the Government presented factual evidence of earnings on section 22 
traffic, Mr. Burchmore commented : 

“I do not wish to become technical and obstructive, but there are important 
features of his statement to which I think objection lies, and I want an oppor- 
tunity to present that objection the same as I would have if the ordinary rules 
were being followed. * * * I would say there are portions of his testimony and 
his exhibit as a whole, to which I would like to offer objections, that they are not 
competent—that he is not competent to present these things, that they are not 
properly supported and so forth. * * * The objections will not lie until the fal- 
lacy of his testimony is developed on cross-examination, if it is developed * * *” 
(tr., pp. 380, 381). 

After 38 pages of cross-examination, during which he commented: 

“You are not going to be proud of the exhibit * * *. I sat up until 2 o’clock 
preparing this cross-examination” (tr., p. 409). 

He concluded : 

“My objections I feel are more to the weight of the evidence and its significance, 
and I wish to avoid interposing technical objections to form. Therefore, I am 
making no objection” (tr., p. 488). 

Of even greater significance, however, was Mr. Burchmore’s failure to offer 
anything constructive or specific dealing with the issues. 

4. Grain interests.—I. M. Herndon, representing grain and milling interests 

consisting of General Mills, Inc., Burris Mills, Inc., Corn Products Refining Co., 
Continental Grain Co., and the boards of trade or grain exchanges of 12 cities, 
herein referred to as the General Mills group, supported the requirement that all 
quotations be published and filed with the Commission (tr., p. 254), but felt 
that section 22 should be repealed so that all traffic will pay published tariff rates 
(tr., p. 256). The group met as a result of a section 22 rate quoted to the Com- 
modity Stabilization Service on grain from points in Oklahoma, Texas, and New 
Mexico to Galveston, Houston, and Texas City, Tex., for export, and are attempt- 
ing to get the quotation canceled. They feel that as long as the Government 
can obtain section 22 rates— 
“* * * the commercial shippers are required to make up any deficits or losses 
which may be suffered by the carriers on this Government traffic. We feel that 
the Government should pay the full tariff rates, and any cost of that transporta- 
tion would therefore become part of the general governmental expenses” (tr., 
pp. 257-258). 

There are very limited areas in which grain rates are not Commission- 
prescribed (tr., p. 259). These are very low rates; products of agriculture as a 
whole fail to meet fully distributed costs.2 It is apparent therefore why there 
interests are disturbed at any reduction in the level of rates on Government 
tratlic which consists largely of commodities in the manufacturers and mis- 
cellaneous group, which makes a substantial revenue contribution in excess of 
fully distributed costs. The specifie objection, however, to the particular section 
22 quotation on grain is that grain is priced at Galveston, and its value at origin 
is the market price less transportation. When the transportation cost is reduced 
by section 22 quotation, the savings goes to the Government rather than the 
seller (tr.. p. 272): 


Distribution of the Rail Revenue Contribution by Commodity Groups, 1951, ICC State- 
ment No. 7053. 
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“Well, if the Government gets the transportation for 40 cents, and the com- 
mercial shipper has to pay 50 cents, then we feel the commercial shipper has been 
discriminated against” (tr., p. 273). 

The owners of the grain themselves, in shipping, “follow the transportation that 
will give them the best rates” (tr. p. 270). 

5. Others.—The testimony of witness Widell occupies 42 pages of the record 
(tr., pp. 211-252). Eliminating the witness’s unsupported general statements and 
considering only the specific illustrations of alleged abuses of the section 22 
privilege which he attempted to describe, his testimony boils down to this. 

1. Rail rates on coal from some Tennessee mines to a Government plant in 
Alabama have been reduced by section 22 quotations from $0.99 and $1.20 to 
$0.60 and $0.80 for distances of approximately 25 and 60 miles, respectively, in 
order to meet the competition of a section 22 rate from west Kentucky mines 
of $2.40, the published rate being $3.98 (tr., pp. 224-226). Four facts admitted 
by Mr. Widell show (a) that the section 22 rate of $2.40 was not the result of an 
abuse of section 22, and (v) that the proposed rule would not have affected 
this situation in the slightest. First, the $2.40 section 22 rate of which the 
witness spoke was not a secret rate; Mr. Widell and other coal operators knew 
the rate (tr., p. 225), and therefore publication would have given them no 
information that they did not already have. Second, the $2.40 rate for estab- 
lished by the railroads to meet a $2.40 rail-water rate, the rail portion of which 
was published * and the barge portion of which was not subject to regulation of 
this Commission (tr., pp. 227, 228, 240, 241). Thus, the speed with which a 
section 22 rate could be put into effect helped the all-rail route meet water compe- 
tition, and by the same token helped the Tennessee mines meet the competition 
of the west Kentucky mines. Third, similar rate reductions in all-rail rates to a 
private plant near the Government plant have been made to meet barge-truck 
competition —$4.45 to $3.35 from west Kentucky mines, and $3.08 to $1.98 from 
the Tennessee mines (tr., pp. 229, 242-243).° Thus, apparently the only dif- 
ference between the rate situation to the Government plant and to the private 
plant is that the railroads and the Tennessee operators were able by the use 
of section 22 to meet water competition from west Kentucky mines more expe- 
ditiously on the Government business. Fourth, and perhaps most important, the 
lowest cost forms of transportation from the Tennessee mines—lower cost than 
the “low, low rates’ of which the witness complains—are by unregulated trucks 
and birges now being used by the mines which Witness Widell represents (tr., 
pp. 226, 228, 244, 245). 

2. A coal rate to Grand Rivers for barge movement to a Government plant at 
Joppa, Ill., has been reduced by the IC Railroad from $1.35 to $1.00 to meet a 
C & EI section 22 rate of $0.85 (tr., p. 227). The testimony is not clear as to the 
basis of Mr. Widell's complaint, but, in any event, he conceded that the $0.85 
rate, which he apparently believes to be the cause of some kind of difficulty to 
him, is a published rate*® and is available not only to a Government plant, but 
also to a private power plant at the Joppa location (tr., pp. 241, 242). Conse- 
quently, the proposed rule could have no effect on this situation. 

In short, nothing in Witness Widell’s testimony establishes any abuse of the 
section 22 privilege and nothing establishes that rates or conditions of which he 
had knowledge would be different were the proposed rule adopted. The only 
reasonable conclusion one can draw from the facts this witness points out is 
that the railroads would be less able to meet the competition of unregulated 
transportation were the rule to be adopted. 





4J3tem 277 of Supp. No. 38 to I. C. R. R. Co. Coal Tariff No. 3010—N, ICC R-1860. 

5 Witness Widell suggested that the rate reduction to a private plant was to “meet a com- 
petitive electric energy situation” (tr., p. 230). On cross-examination Witness Widell con- 
ceded, however, that the reduction in the rail rate was compelled by a barge-truck competi- 
tion. This is confirmed by the statement of Division 2 in Coal from Western Kentucky 
Mines to Georgia, Investigation and Suspension Docket “No. 6189, 292 ICC 419, at p. 422, 
with respect to this rate reduction: 

“The proposed rail rates from western Kentucky were published for the purpose of pre- 
venting the diversion to the barge-truck route of the coal now moving by rail from Fies to 
Yates, an‘ to obtain all or a portion of the tonnage in excess of 200,000 tons which may 
move to Krannert. The rates proposed by the Southern and its short-line connections are 
for the purpose of maintaining the same competitive relation which now exists between the 
mines served by them and those in the western Kentucky field.” 

6 Index No. 1780, of Supp. No. 37 to C. B. & O. Tariff 15000-F, I. C. C. 20331. Index No, 
1780 of Supp. No. 65 to N. Y. C. Freight Tariff 385—A, I. C. C. 1306. Index No. 173 of Supp. 
No. 151 to C. & E. I. Freight Tariff 100-C, I. C. C. No. 2. 
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D. EARNINGS LEVEL OF SECTION 22 RATES 






GSA’s transportation economist, W. J. Hudson, submitted information concern- 
ing the earnings level of section 22 rates from all available studies which have e 
been made (statement I, tr., p. 380). This was made to determine if there was i 
any basis for statements that low rates on Government traffic were throwing a i 
burden on commercial traffic. The studies show quite the contrary. 

Three of these studies are set forth in exhibit 1 which was placed in the record 
at the request of Mr. Burchmore. The first is a study of Mountain-Pacific traffic 
(Exhibit 1, pp. 77-88), prepared by the Commission’s Bureau of Transport Eco- 
nomics and Statistics, based on 1952 terminations, and submited as an exhibit in 
the western class-rate cases, dockets Nos. 30416 and 30660. A further study, by 
the Department of Defense, of its 1950 terminations, show similar comparisons 
(Exhibit 1, pp. 89-94) ; and finally a study by the Department of the Army, also 
submitted in the western class-rate cases shows earnings comparisons on Depart- 
ment of Defense traffic consisting of shipments in excess of 1 million pounds for 
the year ending May 31, 1952 (Exhibit 1, pp. 95-97). All show clearly that the 
section 22 traftic compares more than favorably with commercial traffic from the 
standpoint of earnings. 

As further corroboration, the witness prepared a study of GSA rail traffie for 
1952 (Exhibit 3). Only 19 out of 64 commodities moved on section 22 rates, and 
of these 19, only 20 percent of the total tonnage was on section 22 rates (state- 
ment I, p.5). The revenue contribution of the section 22 traffic was substantially 
larger than for similar commercial traffic. 

The witness pointed out that as the Commission has waybill analyses for 
1952 and 1958 available, it could make additional and more recent studies similar 
to that made in the western class-rate case. 

This readily explains why, although contending commercial shippers are “sub- 
sidizing’” Government traffic, the following paradoxical statements are of record: 

“Mr. McBripe]: I find, sir, from my own experience the initial filing is not the 
one that causes the relative difficulty. It is the continuing downward spiral, sir. 
We are to blame for it, sir, because we are awfully hungry for Government traffic. 
We enjoy it. We want more of it. And we are so anxious to get it that we just 
cut each other's throat to accomplish that” (transcript, p. 157). 

“Mr. Kerr]. In other words, this Government traffic is so great, and it is such 
a well-paying character on the average, that a lot of people are hungry for it and 
will do things that they should not do in order to sew it up” (transcript, p. 340). 



























E. SPECIFIC EVIDENCE OF “‘ABUSES” 









1. Motor carrier exhibit 2—This exhibit, on which witnesses Freund and Mc- 
Bride rely for support for their statements that the rates on Government traffic 
are so low as to burden other traffic, has been analyzed since the hearing. In our 
opinion this analysis completely refutes the statements of those witnesses. 

The exhibit covers 85 section 22 quotations said to be “current” in September 
1954. Comparisons are made with “tariff” rates and the resulting differences or 
reductions are said to range from 2 to 75 percent. Subsequent to the hearing 
the individual quotations were identified, and various data assembled in ap- 
pendixes A and B, hereto, Exhibit 2 does not attempt to compare the quotation 
rates with the going level of rates on those commodities nor to determine the earn- 
ings at those rates. In any event, many of the comparisons are faulty. For 
example, quotations issued in 1951 are compared with class rates in September 
1954; the highest possible tariff rate is determined by the use of joint-line rather 
than single-line rates, full value rates instead of lowest released value rates (on 
which all Government traffic moves). In all, 23 rates are incorrect. (Item 12, 
col. 10, is erroneously flagged as incorrect.) 
















Summary of exhibit 2 


| 
Issued to | By rate By indi- | Total 
bureau | viduals | 
| 


General Services Administration 8 4 | 12 
U. 8. Government : 2 2 
Department of Defense 22 | 39 | 61 






Unidentified MP tcccsins 10 


Total 


91714—57——21 
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In appendix A of this brief each quotation appears in the same order as in 
exhibit 2, with identification by item number (col. 1), mileage (col. 5), date 
of quotation (col. 6), truck-mile earnings (col. 9), the tariff rate on the date of 
the quotation (cols. 12, 13), and a recomputation of the reduction (cols. 16, 17). 
As the files of neither GSA nor DOD disclose a record of the 10 unidentified 
quotations, it is presumed they were issued to State or municipal governments, 
As in the case of exhibit 2, the appendixes deal only with the rates proper and 
not with accessorial or other charges or absorptions. In the absence of average 
loading data, truck-mile earnings are necessarily computed on the basis of mini- 
mum weights except in the few instances noted. 

The GSA quotations are items Nos. 1, 4, 5, 7, 12, 18, 14, 15, 27, 47, 57 and 82, 
As to item 57, however, our record does not agree with exhibit 2, the only quota- 
tion of record being $1.66 on printed forms rather than $1.00 on printed matter. 
If the $1.00 quotation was issued it is not of record in GSA. 

Attention is first directed to column 9 and the high level of truck-mile earnings 
on the great majority of the section 22 rates. 

In appendix B are set forth published commodity rates which are related to 
the items in appendix A as noted incolumn 9. This is far from a complete study 
of all related commodity rates, and presents only those published rates which 
could readily be found in the time available and which might bear generally on 
the relative level of section 22 rates versus commercial rates. 

The first item in exhibit 2, which led to much comment by Mr. Burchmore, is 
an excellent example of the inadequacy of ‘‘general knowledge” and comparisons 
of the nature given in exhibit 2. 

The section 22 rate on crude rubber from New York to Mechanicsburg, Pa., of 
3914 cents, at 23,000 pounds minimum, produces truck-mile earnings of 49.3 
cents. Exhibit 2 shows the tariff rate to be 65 cents, the joint-line class rate, 
indicating a reduction of 2514 cents or 39 percent. The single-line class rate, 
however, is 61 cents, which still indicates reduction of 35 percent. Item 1 of 
appendix B, discloses that when issued a commodity rate on the same commodity 
was published to Carlisle, Pa., of 37 cents, or 24% cents lower than the section 22 
rate to Mechanicsburg, which is intermediate by highway to Carlisle, and 8 miles 
less distant. Under the findings of Division 3 in United States v. New York and 
New Brunswick Auto Express Co—MCC—(No. MC-—C-1662, decided Novem- 
ber 2, 1954), such a rate basis would be prima facie unreasonable. In any 
event, from the standpoint of earnings or comparability, a conclusion that the 
section 22 rate was unduly low would be completely false. No traffic has moved 
since March 1951. An analysis of the remaining GSA items follows: 

Item 4, quicksilver.—The applicable tariff rate in September 1954 was 62 cents, 
minimum 23,000, rather than 108 cents, minimum 24,000. The quotation rate 
produced earnings of 77.2 cents, which is but fractionally lower than the then 
tariff rate of 57 cents. The traffic now moves by rail and not under this 
quotation. 

Item 5, tungsten ore.—Truck-mile earnings 72.7 cents. This was a onetime 
movement due to a strike at New York. The quotation simply met the pub- 
lished rail tariff rate, plus wharfage (item 4456, TLTB Tariff ICC No. A848; 
rate basis 121, TLTB Tariff ICC No. A819). 

Item 7%, tungsten ore—The quotation rate of 57 cents was issued against an 
applicable rail published rate of 60 cents minimum 56,000. The average load- 
ings are 38,000 pounds and while the earnings at the minimum are 31.9 cents, 
they are 52.8 cents at the actual loadings. 

Item 12, titanium metal sponge.—The rate on this new metal was requested by 
GSA, and produces earnings of 132.6 cents. No traffic moves on the quotation. 

Item 13, lead ingots—The earnings of 90.7 cents are somewhat below the 
related item 7, appendix B. The quotation was voluntarily tendered to GSA to 
offset a published rail rate of 30 cents plus X-175 increases. No traffic has 
moved under this quotation. 

Item 14, cobalt—The earnings at minimum weight are 200 cents, but at 
actual loadings of 38,000, are 380 cents. The traffic originally moved at pub- 
lished tariff rate. 

Item 15, tanning extract.—This was a single-time movement of over 6 million 
pounds. The quotation rate produced earnings of 69.8 cents. 
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Item 27, cobalt metal granules.—This loads to 92,000 by rail, and to 28,000 
in trucks. Carriers were requested in 1949 to place this on the commodity-rate 
basis of mercury. This was done, but by quotation rather than tariff. Rate 
was originally 100 cents, but was increased to 113 cents by ex parte increases. 
No traffic has moved since April 1954. 

Item 47, office records——The rate quoted would have produced 55.2 cents 
earnings, but no traffic moved on it. 

Item 82, aluminum pig.—The rate bureau quotation produces earnings of 29.9 
cents, the lowest of the group, and is low as related to item 51 of appendix B. 
It was offered, however, to meet a published rail rate of 77.05 cents, minimum 
100,000 (item 521, SW Lines Tariff 34X, ICC No. 3908). The traffic moves by 
both motor and rail. 

Further, letters have been addressed to the issuers of all 12 of the GSA 
quotations in exhibit 2, asking if they thought the rate quoted was unreasor- 
ably low and if they wished to cancel it. The Middle Atlantic Conference, 
which issued 8 of the 12, replied: 

“It does not come within the province of this conference to pass upon the 
question of whether the rates in the sheets mentioned are unreasonably low. 

“In no event does the conference publish or cancel Government rate sheets 
except upon specific instructions from its member carriers. 

“Insofar as we are informed, the carriers feel that these rates are necessary 
to participate in the traffic.” 

An individual carrier replied he did not consider his quotation too low. An- 
other replied it did not consider the rate to be unreasonably low, but com- 
mented that it had not maintained its relative level with the commercial rates 
which have been increased; a further inquiry as to whether, in view of the 
comment, it was desired to cancel the rate, remains unanswered. Our letter 
on the other two quotations, one to a rate bureau and the other to an individual 
carrier, remain unanswered at this date. 

2. Coin movement.—Criticism was directed to the movement of minor coins 
from Denver to Chicago and St. Louis, and in response to requests exhibit 7 
was filed showing the rate history. The traffic originally moved by express and 
now moves by the motor carriers. Rates were voluntarily established by indi- 
vidual carriers lower than the rate bureau quotation prior to the matter com- 
ing to GSA’s attention. There was a proposal at that time to cancel the indi- 
vidual quotations and permit the bureau quotation to apply. But this would 
have nearly tripled the rate and was objected to at that time by GSA (tr., p. 
446). These rates are still under study by GSA. Since the hearings, letters 
have been written to each asking if they desired to cancel. Of the seven 
quoting rates lower than the bureau, three have indicated they do not consider 
them unreasonably low and do not wish to cancel; three have failed to reply: 
and one considers the rate unduly low but is studying whether to cancel them. 
No reply has been received from the letter to our followup requesting a prompt 
determination. 

3. Baugite ore.—Witnesses mentioned a movement of bauxite ore from Mobile, 
Ala., to Mexico and Vandalia, Mo., and contended the G. M. & O. Railroad was 
being “boycotted” in the distribution of traffic by GSA. The witnesses were in 
error. The supposed quotation mentioned by Mr. Barron had never been issued ; 
far from being boycotted, the G. M. & O. had received nearly 20,000 tons of GSA 
traffic in 1954 through August 30 (tr., p. 448). 

There has been a difference of opinion between the G. M. & O. and GSA as to 
the proper rate to apply to this movement. As the rate sought by GSA [$5.15 per 
gross ton, minimum 1,800 tons] has since been granted, little need be said at 
this time. It might be helpful to state, however, that it involved simply the 
question of which of two published rates were proper for the movement, $5.92 
on carload traffic, or $4.508 in trainload quantities, minimum 1,800 tons (in each 
case, per gross ton and including Ex Parte 175 increases). The $5.15 rate is an 
extension of the published train-load rate to St. Louis, and is higher than existing 
published rates to Mexico and Vandalia from gulf ports which GSA had con- 
tended were applicable. The dispute did not involve the question of Ex Parte 
175 increases as stated by Mr. Kerr. 
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F, CONCLUSIONS 


This record clearly discloses that on the whole section 22 rates are closely 
comparable to commodity rates regularly being published by the carriers; and 
that generally the earnings on the section 22 rates are higher, rather than lower 
than on these published rates. 

In final analysis, all of the criticisms of section 22 rates of record stem from 
an apparently strong belief that rates on Government traffic should be made sub- 
ject to full regulatory control. Only the Congress can do this by appropriate 
amendments to the statute. 

In the event the Commission determines to use this record as the basis of 
legislative recommendations on the question of extending regulatory control 
over so-called section 22 rates, it is respectfully recommended that considera- 
tion be given to the fololwing : 

(1) The Commission should determine from its existing data the earnings 
of section 22 rail traffic. 

(2) The National Traffic Committee, or the individual motor carriers, should 
be requested to supply a basis for similar earnings determination on motor car- 
rier section 22 traffic. As the basic procedures for such a study have not been 
developed, it should be made in cooperation with the Commission staff and with 
interested parties. 

(3) The Commission should determine whether the basic problem, if one is 
found to exist, requires a complete repeal of section 22 rather than partial 
measures such as contemplated by the proposed rule herein. 


Part III—Ex Parte No. MC-47 


TRANSPORTATION OF UNITED STATES GOVERNMENT FREIGHT BY CONTRACT CARRIERS 
BY MOTOR VEHICLE 


Because of the difficulties attendant on the use of formal contracts as now 
required by the Commission in the ruling in Baggett Transp. Co.-Petition for 
Exemption, 61 M. C. ©. 771, very little use is made of contract carriers (tr., p. 
477). In those instances where contracts have been made, they have been essen- 
tially open-end contracts, similar to exhibit 10 herein, and impose no specific 
obligations on the Government, as a shipper, covering a series of shipments or a 
specific period of time. In the event the Commission does not grant the petition 
herein, it is requested that it give a specific ruling as to the appropriateness of 
open-end contracts in the light of the following formal decisions: 


Contracts of Contract Carriers, 1 M. C. ©. 628, 6382. 

Filing of Contracts by Contract Carrier, 2 M. ©. C. 55. 

Pregler Extension of Operations, 23 M. C. C, 691. 

Craig Contract Carrier Application, 31 M. C. C. 705. 

Transportation Activities of Midwest Transfer Co., 49 M. C. C. 388; 51 M. C. ©. 
355; 52 M. C. C. 33 and 621. 

Transportation Activities of Fishbach Trucking Co., 61 M. C. ©. 185. 

Fishbach Trucking Co., Common Carrier Operation, 61 M. C. C. 539. 

Motor Ways Tariff Bureau v. Steel Transportation Co., 62 M. C. ©. 418. 


Respectfully submitted. 
EpMuUND F. MANSURE, 
Administrator of General Services. 
By F. W. DENNISTON, 
Attorney, General Services Building, Washington 25, D. C. 


MAXWELL H. EL.iort, 
General Counsel. 

THomas A. KENNEDY, 
Assistant General Counsel. 
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CERTIFICATE OF SERVICE 


I hereby certify that I have this day served the foregoing document upon all 
parties of record in this proceeding, by mailing by first-class mail a copy thereof 
properly addressed to each other party. 

Dated at Washington, D. C., this 3d day of January 1955. 


F. W. DENNISTON, Attorney. 
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Ex PARTE No. 206—INCREASED FREIGHT RATES EASTERN AND WESTERN TERRITORIES, 
1956 


REPLY VERIFIED STATEMENT OF LT, COL, ANDREW PAUL FLANAGAN, USA 


This statement is made on behalf of the Military Traffic Management Agency 
which Agency through appropriate directives represents the Departments of the 
Army, Air Force, and Navy including the Marine Corps. It is in reply to the 
verified statements of W. J. Burns, R. W. Collingsworth, C. Rex Jeans, George 
M. Hughes, and Sam G. Tate, submitted on behalf of the Munitions Carriers 
Conference, Inc. 

It is still the opinion of the Militray Traffic Management Agency that these 
verified statements on behalf of the Munitions Carriers Conference, Inc., should 
not be a part of this proceding. This opinion is bottomed on the following pri- 
mary factors: 

(@) That the alleged facts contained in the said statements are neither rele- 
vant nor material to the issues involved in this proceeding. 

(b) That the principal relief sought by the Munitions Carriers Conference, 
Inc., is beyond the jurisdiction of this Commission to grant. 

Some motor carriers engaged exclusively in the transportation of ammunition 
and explosives may consider themselves as “specialized” operators in the sense 
indicated on page 2 of Mr. Burns’ statement. So far as the Department of De- 
fense is concerned, however, motor carriers, in order to qualify for the movement 
of such traffic, need not have this specialized status. All carriers, of course, 
must have appropriate authority and must comply with the effective rules 
and regulations of the Department of Defense and the various regulatory bodies 
in order to participate in the movement of such military traffic. 

Many of the motor carriers used by the military departments in the transpor- 
tation of ammunition and explosives are general commodity carriers whose ex- 
plosives traffic constitutes but a relatively small portion of their total traffic. 
Among these are Riss & Co., Watson Bros, Transportation Co., and Hayes Freight 
Lines. 

Mr. Burns further states that there are upward of 1,000 motor carriers author- 
ized by the Interstate Commerce Commission to transport commercial and mili- 
tary ammunition and explosives. It is noted, however, that of these, only 79 are 
listed as members of the so-called national conference. 

At sheet 5 of his statement Mr. Burns makes reference to the rate level involved 
in War Materials Reparation Cases, 294 I. C. C. 144. This reference is not 
material in this proceeding. The issues are not the same—in the Reparations 
cases rates for the past were involved; here we are concerned with existing and 
future rates. In addition the rates involved in the earlier case were wartime 
rates. 

One of the arguments of the munitions carriers implies that the burden of 
explosives traffic of the military at low noncompensatory rates makes it neces- 
sary for the rail carriers to seek increases on other traffic. A study of Inter- 
state Commerce Commission Quarterly Q-500 reports and of military traffic 
moving on Government bills of lading for the fiscal year 1956 shows: (1) That 
the total national rail traffic amounted to 1,453,232,445 short tons providing 
revenues of $8,835,813,293 ; (2) that the national movement of ammunition and 
explosives traffic (I. C. C. Code 631) amounted to 1,461,813 short tons providing 
revenues of $53,717,903 or only one-tenth of 1 percent of the total national ton- 
nage which accounted for six-tenths of 1 percent of the total dollars of revenue; 
and (3) that approximately 90 percent of the total national movement of ammu- 
nition and explosives is military traffic which military traffic provides revenues 
of about $47 million. It is noted that the Interstate Commerce Commission has 
approved emergency increases in Ex Parte 206 which would furnish additional 
revenues to the rail carriers in the amount of approximately $500 million. Com- 
parison of this increase in revenues with the total revenues received on military 
ammunition and explosives traffic for fiscal year 1956 shows that the total reve- 
nue on military ammunition and explosive traffic represents but 9 percent of the 
approximate $500 million authorized by the Interstate Commerce Commission. 
It is evident that the rail rate levels on military ammunition and explosives 
traffic have little or no impact on the total revenue needs of the rail carriers in 
the Ex Parte 206 proceedings. 

Attention is invited to appendix A which compares commercial rail commodity 
rates on explosives traffic with the so-called 40 percent of first-class rate, and 
depicts carload earnings under these 2 sets of rates. This exhibit clearly shows 
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that railroad revenue per car and per car-mile at the so-called 40 percent of 
first-class rate at a carload minimum weight of 90,000 pounds, applicable on 
military ammunition and explosives traffic, substantially exceeds such earnings 
on commercial explosives traffic moving on commodity rates. To illustrate, line 
84, sheet 4, appendix A, shows that the rail carriers parties to Tariff TC 1H,” 
Agent W. J. Prueter, I.C.C. No. 1573, have established a commodity rate of 131 
cents per 100 pounds, minimum weight 20,000 pounds on explosives from Louviers 
Powder Works, Colo., to Sandia, N. Mex., a distance of 531 miles. This rate which 
represents 44.3 percent of the applicable first-class rate produces car-mile earn- 
ings of 50 cents and revenue per car of $262. For the same distance the military 
rate of class 40 minimum weight 90,000 pounds (Docket 28300 scale) produces 
car-mile earnings of 200 cents and revenue per car of $1,062. Also see line 164, 
sheet 9, appendix A, which shows that the rail carriers parties to PA Tariff 
1690C, I.C.C. No. 3216, have established a commodity rate of 96 cents per 100 
pounds, minimum weight 20,000R pounds on explosives from Gibbstown, N. J., 
to Ashley, Pa., a distance of 160 miles. 

This rate which represents 58.1 percent of the applicable first-class rate pro- 
duces car-mile earnings of 120 cents and revenue per car of $192. For the same 
distance the military rate of class 40, minimum weight 90,000 pounds (Docket 
28300 seale) produces car-mile earnings of 371.3 cents and revenue per car of 
$594. Also see line 39, sheet 2, appendix A, which shows that the rail carriers 
parties to PSC Tariff 18, Agent J. P. Haynes, 1.C.C. No. 1352, have established 
a commodity rate of 128 cents per 100 pounds, minimum weight 40,000 pounds on 
explosives from Robert, Calif., to Trojan, Oreg., a distance of 772 miies. This 
rate which represents but 35.2 percent of the applicable first-class rate produces 
ear-mile earnings of 66.32 cents and revenue per car of $512. For the same 
distance the military rate of class 40, minimum weight 90,000 pounds (Docket 
28300 scale) produces car-mile earnings of 170.20 cents and revenue per car of 
$1,314. Further reference to appendix A discloses that rail revenue, both car- 
mile and per car, for military ammunition and explosives is often double that 
obtained through commodity rates applicable on commercial explosives traffic. 
It will be noted that all but 9 of the 187 illustrations shown in appendix A, where 
the distance exceeds 160 miles, the minimum revenue per car ranges from $1,000 
to $1,692, and even for these 9 exceptions where the mileages were from 247 
to 451 miles the revenues range from $738 to $972 per car. By way of contrast 
it will be noted that only 3 of the 187 commodity rates shown produce revenues 
of as much as $1,000 per car. 

Appendix A more than substantiates the findings of the Bureau of Transport 
EKeonomics and Statistics which Bureau found that section 22 rates ranged ap- 
proximately 13 to 14 percent higher than comparable commodity rates. Such 
findings were published in the August and September, 1955, issues of Transport 
Economics issued by the Bureau of Transport Economics and Statisties of the 
Interstate Commerce Commission. 

The excerpts quoted in part III of Mr. Burns’ statement concerning Depart- 
ment of Defense directives are apparently used for the purpose of implying that 
the rates on ammunition and explosives traffic negotiated by the Department of 
Defense with the rail carrier were not thoroughly correlated by the Department 
of Defense, and are unduly depressed and unreasonably low. If such implica- 
tions are intended, they are categorically denied. The initiation of negotiations 
by the Department of Defense with the rail carriers was the culmination of an 
extensive study that extended over a period of 2% years. The findings of this 
study were carefully examined by each of the military departments and were 
fully coordinated and correlated prior to initiation of negotiations. During the 
course of the negotiations with the rail carriers, Mr. Burns was furnished a copy 
of the statement and exhibits presented to the rail carriers in support of the level 
of rates on ammunition and explosives sought by the Department of Defense. 
Mr. Burns was requested to comment or criticize this presentation but to this 
date has failed to do so. 

Mr. Burns’ statement on page 2 quotes the Interstate Commerce Commission in 
MC-200 (Sub. No. 84) to the effect that the examiner stated and the Commission 
later affirmed “that the transportation of dangerous explosives by motor vehicle, 
relatively speaking, provides no greater hazard to the public than the transporta- 
tion of such commodities by rail” Riss and Company, Inc., Extension—LHaplosives, 
64 M. C. C, 299, 319. He could have further quoted this case as follows: ‘That 
the dangerous explosives here considered (military explosives) are relatively 
stable in character and are designed to withstand rugged transportation condi- 
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tions; that the transportation of dangerous explosives over the present highway 
system by properly qualified motor carriers under the Commission’s safety regu- 
lations is not a particularly dangerous service * * *. The position of both the 
Commission and Mr. Burns, which positions are concurred in by the Military 
Traffic Management Agency, are in conflict with the position which appears on 
sheet 4 of the verified statement of Mr. Sam G. Tate as follows: “It is meant to 
imply that the movement of explosives, as found by the Interstate Commerce 
Commission heretofore, is a hazardous business and one that is entitled to reason- 
able rates to offset the additional expenses incurred in transporting such a com- 
modity safely and efficiently.” Similar disparities appear to exist in connection 
with the positions of Messrs. Hughes and Collinsworth as shown on pages 3 and 
4 of their respective verified statements. Studies made by the Department of 
the Army relative to losses and accidents from rail handling of explosives estab- 
lish that rail movements of this commodity likewise is not a particularly hazard- 
ous service. See appendix B attached hereto which shows pertinent data for the 
years 1943 through 1953. Appendix C shows similar data in connection with 
the movement of gasoline. Appendix D compares the percentages of loss and 
damages to gross revenues of explosives and other commodities for the years 
1950 through 1953. Additional data on the handling of explosives has been 
gathered for the calendar years of 1954, 1955, and 1956. In 1954, there were no 
injuries or fatalities from the rail transportation of military ammunition and 
explosives. Three accidents occurred amounting to a total property and cargo 
loss of $47,205.98. Rail revenues from military ammunition and explosive traffic 
for the year 1954 amounted to approximately $54 million. 

Total losses for 1954, therefore, represent only nine-tenths of 1 percent of the 
revenue obtained from the rail transportation of military ammunition and ex- 
plosives. This claim ratio compares most favorably with the total national rail 
claim ratio to revenue which was 1.168 percent for the year 1954. Information 
obtained from the office of Mr. H. A. Campbell, Bureau of Explosives, shows the 
following losses from the handling of all explosives traffic during the years 1955 
and 1956. During 1955, no explosions but damages to ladings amounted to 
$4,009. During 1956, no explosions but damages to ladings amounted to $6,578, 
of which $4,585 were sustained on military traffic. The principal military loss was 
due to the damaging of 1 case of rockets in the amount of $4,230. 

The Military Traffic Management Agency is convinced that a rate of 65 percent 
of the first-class rate is not a reasonable rate for the movement of military traffic 
of ammunition and explosives via highway carriers. This agency is not prepared 
to state, at this time, what rate would be considered to be a reasonable rate for 
this traffic. An extensive study on this question was initiated during the latter 
part of 1955. This study is still being progressed as it is believed that every con- 
eeivable ratemaking factor must be fully explored before the Military Traffic 
Management Agency will be in a position to state to the motor carrier industry 
what rate level is considered reasonable for the transportation of ammunition and 
explosives. 

Attention in this connection is invited to the fact that over 214 years were de- 
voted to a most extensive study of rail ammunition and explosives traffic and per- 
tinent ratemaking factors prior to any initiation of negotiations on such traffic 
with the rail carriers. It is interesting to note that tariff commodiy rates pub- 
lished by motor carriers for the transportation of explosives traffic are in many 
instances well below 60 percent of the first-class motor rate. Attention in this 
connection is invited to appendix BE which lists certain commodity rates on ex- 
plosives traffic maintained for the account of a number of motor carriers. It is 
particularly interesting to note that these rates range from 25 percent of the 
motor carrier first-class rate to 78 percent of the motor carrier first-class rate 
with the majority of these rates reflecting 48 percent of the motor first-class rate. 
Not shown in appendix E are rates published on explosives, n. o. i., and fireworks, 
n. 0. i, by Hayes Freight Lines Inc., in that company’s motor freight tariff No. 
89, MFI. C. C. No. 227. These rates are volume minimum rates with a minimum 
of 90,000 pounds. The rates from Falls Junction and Willow, Ohio, to Crane, 
Ind., are 100 cents per 100 pounds which rates reflect 37.1 percent of the rail 
Docket 28300 first-class rate of 269 cents. Similarly, the rate from Westerville, 
Ohio, to Crane, Ind. is 88 cents per 100 pounds which rate reflects 31.3 percent of 
the rail Docket 28300 first-class rate of 281 cents. 

The rail portion of military ammunition and explosive tonnage dropped from 
over 90 percent of the total in early 1950’s to a low of only 37 percent during 1954. 

In the last paragraph of part II of his verified statement, Mr. Burns states that 
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Interstate motor carriers are presently transporting 2 billion pounds (or 1 million 
tons) of ammunition and explosives annually. This appears to compare very 
favorably with the rail tonnage of approximately 1,400,000 tons transported dur- 
ing fiscal year 1956. 

It would, therefore, appear that the sole purpose of the munition carriers is 
to prevail upon the Commission to establish an unrealistic floor under military 
munitions rates. They hope in this way to not only regain the tonnage which 
has been recovered by the rail carriers but ultimately to transport practically 
all such traffic, without regard to the proved ability of the rail carriers to 
transport these commodities safely, efficiently, and profitably at the existing 
level of rates. In effect they request the Commission to ignore that portion 
of the national transportation policy which requires the preservation of the in- 
herent advantages of the various modes of transportation. The prescription of 
minimum rates is a matter which should be approached with great caution. 
Certainly it should not be done by way of a collateral issue in a proceeding such 
as this. As Commissioner Freas so aptly stated at the 26th annual meeting of 
the Interstate Commerce Commission Practitioners: “Rate structures should 
be living things fully responsive to changing transportation and commercial 
needs. To the extent there is regulatory interference in setting minimum rate 
levels it should be to minimize promiscuous rate cutting. It should not, in my 
opinion, serve as an umbrella for the prodigal and inefficient. Neither shall it 
be exercised with the abandon that operates to stifle normal healthy competi- 
tion which plays an important part in bringing about good service at the lowest 
cost consistent with maintaining in full vigor all necessary transportation 
agencies.” 

VERIFICATION 
STATE OF VIRGINIA, 
County of Arlington, ss: 

Lt. Col. Andrew Paul Flanagan, USA, being duly sworn, deposes and says 
that the foregoing statement is true and correct to the best of his information, 
knowledge, and belief. 

ANDREW PAUL FLANAGAN. 


Subscribed and sworn to before me this 1st day of April 1957, by Lt. Col. 
Andrew Paul Flanagan who is known to me to be a member of the Armed 
Forces of the United States in active military service. 

JOHN C. KINNEY, 
Major, JAGCO, 063277. 

(Authorized to perform the functions of a notary public by Article 136, Uni- 

form Code of Military Justice.) 


CERTIFICATE OF SERVICE 


I hereby certify that I have this day served the foregoing document upon the 
parties of interest by mailing a copy thereof by first-lass mail, postage prepaid, 
and/or by hand-delivering same to each such party. 

Dated at Washington, D. C., this 1st day of April 1957. 

JOHN ©. KINNEY, 
Major, JAGC, of Counsel. 
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Mr. Denniston. We submitted an analysis and an appendix to that 
brief, which analyzed on an actual earnings basis the various rates 
referred to. There were some instances where it was not possible 
to identify it. But wherever possible, it was analyzed and the facts 
submitted to the Commission. 

We were somewhat distressed when the Commission issued its report 
in that proceeding, which was dated November 23, 1956, because while 
they noted that “substantial evidence” had been introduced as to the 
comparative earnings levels of section 22 rates with the published 
commodity rates, they made no findings of the actual levels of section 
92, nor did they point to any instances which appeared to them to be 
abuses. We had hoped that the Commission would have analyzed 
the situation, and if our estimate of the situation was wrong, we would 
like to have known about it. 

Now, at that time, during the course of that proceeding, the Com- 
mission’s staff of the Bureau of Transport Economics prepared three 
studies which were contained in the August, September, and Decem- 
ber 1955 monthly studies of that Bureau, i in which they did make an 
analysis similar to the one which they had previously made in con- 
nection with the Mountain Pacific class-rate case, and it was set forth 
in the hearings on 8. 906. I also offer at this point, copies of those 
monthly comments. 

(The monthly comments above referred to can be found in the 
committee files. ) 

Those studies all showed that on a comparable basis—that is, relat- 
ing them to comparable commodity rates—the section 22 rates were 
higher. 

And finally there now has been in progress for the last 2 weeks 
or more before the Interstate Commerce Commission the hearings in 
the present General Increase case, Ex Parte 206. 

During the course of the proceeding, numerous questions had been 
asked of railroads as to why, since 1953, there has not been an increase 
in the average revenue in terms of ton-mile earnings, because, in spite 
of the increases in rates which have been authorized, it has not 
occurred, 

Nevertheless, the response inevitably was that one of the causes 
of that situation was the fact that there had been a decline in Govern- 
ment traffic. Of course, it is perfectly obvious that if the Government 
traffic was anything less than at fully compensatory rates, if not better, 
it could not contribute to that situation. 

There was testimony by at least six of the railroad vice presidents 
who testified in that case. 

Now, at the conclusion of my statement, I have referred specifically 
to the effect which repeal would have on GSA itself. I have noted 
that in the fiscal year 1956 GSA had reported savings from its activities 
amounting to $9.3 million, most of which came ‘about through rate 
adjustments which had come in turn from section 22 quotations which 
had been obtained. 

Approximately $7 million was the savings from the section 22 
quotations. 

The effect of repeal would be immediately to increase that portion of 
the Government’s freight bill by that amount. 

91714—57—_—28 
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Now, as I point out in the statement—and I mention this fact because 
of Senator Purtell’s questions of Mr. Smith of the Department of 
Defense—it is true, eventually we might get all these rates restored in 
the published tariffs, but it is a process which would take years, because, 
upon repeal, immediately the published tariff rates would apply: 

If the railroads, trucks, or barge lines, as the case may be, should 
then file in their tariffs the section 22 quotation rates, unquestionably 
there would be protests filed by competing forms of transportation 
which would undoubtedly end with all of them being suspended by the 
Commission and investigations entered upon. 

There would be a terriffic workload involved so far as the Commis- 
sion is concerned. It would take certainly at best. several years before 
these questions would be determined and these rates would actually— 
the reduced rates would actually be in effect. 

Senator Smatuers. You, then, would have an objection even if the 
committee decided not to disturb the section 22, as written, except to 
require the Government to publish the rates which actually were given 
to them—you would even object to the publishing of those rates, is that 
right ? 

Mr. Denniston. Well, certainly, if they were subject to suspension. 

Senator Smaruers. I don’t know that I follow you. 

Mr. Barron. Mr. Chairman, publishing is a technical term. It 
means placing the rates in the Commission’s tariff files and making 
them subject to ICC jurisdiction. 

Mr. Denniston. If you are talking about giving publicity to the 
quotation; the point is they are given publicity now to the carriers 
themselves. 

Senator Smaruers. In what way are they given publicity to the 
carriers themselves ¢ 

Mr. Denniston. In connection with all of our routings of move- 
ments, we maintain a public file in a room that is especially set aside 
for the carrier representatives. 

Now, it is true they are not published in trade journals, they are not 
filed with the ICC or otherwise, but the carriers lenied ves have infor- 
mation as to the rates. 

Senator Smaruers. As I understood some of the testimony earlier, 
it was that there would be some value to the ordinary common carriers 
who do not have the privileges of section 22, if the section 22 rates 
which were fixed between the Government and whatever the railroad 
was, if they were published. 

Wasn’t there some testimony to that effect ? 

Mr. Barron. Yes, I think the question was this, Senator, “Do you 
object to having these filed with the Commission for public informa- 
tion only ?” 

Mr. DenNiston. I can’t state an agency position on that, sir, because, 
there being no pending bill, we haven’t adopted a position on that. 
My only personal comment on that point would be simply this: 

That, I believe the effect of that would be simply this: Where the 
Government is buying commodities, and they obtain such a rate, such 
a reduced rate, I assume that if the information were publicly avail- 
able to the suppliers or sellers of those commodities to use, that ad- 
justments in the mill price would be made to equalize the delivered 
price which would then have the effect of the reduction going not 
to the Government but to the supplier. 
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Senator Smaruerrs. That is a matter of negotiation, is it not, be- 
tween the Government and the supplier? 

Mr. Denniston. Well, as you know, all Government supplies, with 
some exceptions, are purchased on an open-bid basis, and they are 
evaluated generally on the basis of the delivered cost to the Govern- 
ment. 

Now, if the section 22 quotation rates were a matter of public know}- 
edge, certainly the supplier would be in a position to evaluate that 
himself and adjust his price accordingly. Whether that would be 
the effect or not, I don’t know. I am only speculating on that point. 

Senator Smatuers. You just got through saying that he could 
get it anyway; can’t he, the supplier—he can get this information 
anyway from this little room ? 

Mr. Denniston. No. That information is now made available to 
only the carriers, not to the suppliers. 

Senator Smaruers. In other words, if a fellow walked in there as 
a supplier, you asked him what his business is, and so on, it is not 
published then, the fact, then, it is not available? 

Mr. Denniston. It is available to the carrier representatives only. 

Mr. Baynron. To a limited group. 

Mr. Denniston. To all carrier groups. 

Mr. Baynton. You would object to the next step of making that 
public or filing it with the ICC ? 

Mr. Denniston. I hate to express an opinion on that, because that 
point has not been considered fully in the agency. 

I am only giving a personal viewpoint on that. It has not been 
officially studied. I can’t state on that. 

I make that observation, if that additional step were taken, then 
I doubt the test of the statute would be met that it would be reduced 
rates to the Government. I think it would end up by being reduced 
rates to the suppliers. 

Senator Smatuers. <All right, sir. 

Mr. Denniston. One additional question was raised during the 
course of the hearing, Mr. Chairman, and that was a study as to the 
availability of the governmentwide use of section 22, and the total 
transportation bill, which was affected by repeal of section 22. 

Reference was made to this figure of $2.6 billion apearing in the 
1958 budget, and I have looked into that and find that that imcludes 
all transportation, foreign, ocean, and many other types of transporta- 
tion which are not covered by the ICC Act. Therefore, that does not 
represent the size of the Government’s bill which is potentially af- 
fected by repeal. 

We have made some inquiries, and we find that there is no presently 
available information which would give you an exact picture of the 
total Government freight bill wholly within the United States and the 
portion of it that is section 22. 

If the committee is of the opinion that it is of substantial impor- 
tance to it, GSA would cette be happy to cooperate with the com- 
mittee in making a survey of the agencies and obtaining the informa- 
tion, if you feel it is of sufficient importance. 

Senator Smatuers. I think it is the kind of statistic which would 
be very helpful, don’t you? 

Mr. Baynton. Yes. 
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Senator Smaruers. So why don’t you people see if you can get that 
for us? If it is feasible to get the information, it would help the com- 
mittee. 


Mr. Denniston. I would like to add that we will make every ef- 
fort to obtain that information for the committee. 

While we didn’t anticipate this question arising, we have long rec- 
ognized the need for some specific information, and within the past 
month or so we have concluded an agreement with the Interstate Com- 
merce Commission, through Chairman Clarke, under which we now 
have a basis on which studies of that sort can be made as to the future. 
It cannot be worked backward, however, but in the future we will have 
that, because we have concluded arrangements with them which will 
permit such studies. 

Senator Smaruers. How much of the GSA business is carried by 
the railroads as distinguished from the motor carriers ? 

Mr. Denniston. The last specific study that was made indicated 
that by railroad, 92 percent of our tonnage was moving, by truck, 4.4 
percent, and by water carrier or barge, 3.6 percent. 

Senator Smaruers. All right, sir. 

Thank you. 

(Mr. Denniston’s complete statement follows :) 


Mr. Denniston. The formal written comments of the Administrator of Gen- 
eral Services were submitted to the chairman of this committee on April 16, 1957. 


(The letter above referred to appears at the beginning of these 
hearings. ) 


GSA opposes S. 939 primarily because it includes the same principles of 
“finality” that were embodied in S. 906 of the 83d Congress. That bill was dis- 
approved by the President on September 2, 1954. 

In addition, S. 9839 would conditionally repeal section 22 as it relates to 
transportation performed for the Government “free or at reduced rates.” 

If S. 989 were enacted, section 22 would be operative only “during time of war 
or national emergency as declared by Congress or the President,” and in those 
circumstances, the “finality” provisions would apply. 

At the outset, I wish to emphasize that GSA represents the civilian agencies 
of the Government only in their role as a shipper. (Sec. 201, Federal Property 
and Administrative Services Act of 1949, as amended (63 Stat. 383; 40 U. S. C. 
381).) 

In its capacity as a shipper, GSA will of course continue to operate and perform 
its assigned functions if either S. 939 or S. 377 is enacted. Our only purpose 
here is to give our views on how these bills would affect civilian Government 
agencies and to supply information which might prove helpful to the Congress 
in considering the bill. 


SECTION 22 OF THE INTERSTATE COMMERCE ACT 


This section provides that nothing “shall prevent the carriage, storage, or 
handling of property free or at reduced rates for the United States, State, or 
municipal governments * * * or the transportation of persons for the United 
States Government free or at reduced rates * * *.” 

This section also sets forth many other special exceptions, but as used through- 
out this statement, reference to section 22 is only to the portions dealing with 
the United States Government. 

This provision has been in the act in substantially identical form since the 
original act to regulate commerce was enacted in 1887. The practical effect of 
this provision is to leave rates on Government traffic unregulated. 

Since such rates must be “reduced,” existing published tariffs operate as u 
ceiling on the rates or charges to the Government. The actual charges are those 
published in the tariffs unless the common carrier voluntarily exercises its right 
given by section 22 to quote a lesser rate. The Commission, for example, has 
stated: 
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“* * * Under the circumstances we think we have authority to prescribe rea- 
sonable ratings for the traffic in question, although, under section 22 of the act 
the carrier and the Government may agree upon some other rate. Conference 
Ruling 36. The tariff rate or classification rate is the maximum which the 
carriers may demand from the Government. Conference Ruling 218.” (U. S. 
v.A.€V. Ry. Co.,40 U.S. C. 405.) 

When shipments are made over a common carrier, whether by the Govern- 
ment or a commercial shipper, the use of the bill of lading and the governing 
classification and tariff rules and regulations creates a contract whieh is not 
only binding but of great complexity. This is equally true of Government ship- 
ments, although the actual rate may be determined by whatever has been quoted 
to the Government under the permissive feature of section 22 rather than the 
classification and tariffs. 

Notwithstanding the binding contractual nature of all shipments made under 
published tariffs of the common carriers, the rates charged are nevertheless 
subject to review by the Commission for lawfulness under sections 1, 2, 3, and 
4. Rates which violate the principles enunciated in those sections are unlawful 
regardless of the contract, and the Commission possesses the authority under 
section 9 of the act to award damages for such violations. Thus, there is avail- 
able to shippers the right to go to the Commission and obtain a retroactive review 
of the rates charged even though that may result in the voiding of a binding 
contractual rate. 


THE FINALITY FEATURES OF 8. 377 AND 8. 939 


These bills have a common finality clause. It is to the effect that rates estab- 
lished under this section which have been accepted or agreed to by the Adminis- 
trator of General Services and others specified, or officer or employee exercising 
delegated authority, shall be conclusively presumed to be “just, reasonable, and 
otherwise lawful and shall not be subject to attack or reparation 2 years after 
the acceptance upon any grounds except for actual fraud or deceit or clerical 
mistake.” 

This would effectively prevent the Government from seeking a review by the 
Interstate Commerce Commission of any such rates; but a commercial shipper, 
seeking a reduction in his rate, may use a rate established at a higher level while 
reserving his right to test it before the Commission. 

In practical effect ‘finality’ would place a responsibility on Government traffic 
officers to make determinations in an area in which the ICC now exercises exclu- 
sive jurisdiction. There are no fixed rules to measure the lawfulness of rates 
and it is no doubt for this reason that the Commission was given the extraordi- 
nary authority to review rates retroactively. A Government freight traffic 
officer will be faced with the alternative of creating a binding obligation on the 
part of the Government which would not be subject to review by the Commission 
or of refusing the offered section 22 rate. The latter course would require 
the Government to pay the higher published rate during the lengthy period which 
is required to litigate proceedings before the Commission. 

An illustration will be appropriate. 

GSA now has pending before the Interstate Commerce Commission a complaint 
dealing with the refusal of the transcontinental railroads to apply export- 
import rates on traffic moving to and from Alaska (No. 31755). 

During the period leading up to the filing of the complaint in that proceeding, 
section 22 quotations had been extended to the Government on a number of occa- 
sions. These quoted rates were invariably less than the domestic rates which 
applied to the shipments but higher than the export-import rates which GSA 
contended should apply. 

GSA was able to ship at these reduced rates while the complaint seeking the 
full reduction was filed and considered. But if the finality provision had been 
in effect during that period, the responsible Government officers would have been 
faced with a choice between making a binding commitment on the part of the 
Government to pay the “in-between” rates and being foreclosed from litigating 
this question, or of paying the higher basis during the 2 years or more required 
to obtain a determination. 

Such a choice would probably result in the Government expenditures being 
unnecessarily increased and a claim for reparations being made. But the 
Government officer must make a decision on a complex issue now committed to 
the Commission’s sole jurisdiction and having no assurance as to the outcome. 

In the foregoing illustration, the Government officer responsible for the deci- 
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sion would be in a difficult position to defend his action if the final decision 
on the complaint should be adverse to the Government. His rejection of the 
proffered partial adjustment would be impossible to defend. 


STATUTE OF LIMITATIONS 


Various actions are governed by periods of limitation in section 16 (3) of the 
Interstate Commerce Act. Under paragraph (a) of that section, actions by 
earriers to recover their charges are required to be brought within 2 years. 

Under paragraph (b) complaints against carries for retroactive review of 
rates are required to be filed within 2 years. The date of delivery or tender of 
delivery of the shipments fixes the date from which the period runs. 

The courts have held, however, that paragraph (a) does not apply when the 
railroads.are seeking to recover from the Government. (See Southern Pac. Co. 
v. U. 8., 62 C. C. 391; Seaboard Air Line Co. v. U. 8., 113 C. C. 487; Union Pac. 
R. Co. v. U. 8., 114 ©. C. 714.) The 6-year limitation of the Court of Claims is 
said to apply. 

The right of the Government to file complaints against the carriers under 
paragraph (b), however, after the 2-year period, is subject to question. While 
it has been contended that this limitation does not apply to the Government as 
a complainant, the Commission has held that it does bar such complaints. (U.S. 
v. Southern Ry. Co., 286 I. C. C. 203.) While the precise question was recently 
pending before the United States District Court for the District of Columbia, 
a ruling was avoided on the grounds that the question was moot. (U.S. v. 
I. 0. C., 142 F. Supp. 741.) 

Further, the United States Supreme Court, in a recent decision “assumed 
without deciding” that the Government is barred by section 16 (3) from filing a 
complaint before the Commission beyond the 2-year period. (U.S. v. Western 
Pac. R. C., 352 U. 8. 59, 71.) 

One qualification to this rule exists, however, and that is that where the Gov- 
ernment desires an administrative finding in cases “referred” to it by the courts, 
this will be permitted without regard to section 16 (3). (U.S. v. Western Pac. 
R. C., supra.) 

Thus, the anomalous situation exists that a 6-year statute of limitations 
applies when common carriers bring action against the Government, the 2-year 
period of section 16 (3) (b) by weight of authority applies when the Government 
wishes to bring a complaint before the Commission. Due, no doubt, to this 
disparity, the President disapproved a finality bill enacted by Congress, 8S. 906, 
83d Congress. 

In the concluding paragraph of the Memorandum of Disapproval, the following 
was stated: 

“T see no reason why the Government should not be subject to the same limita- 
tions on retroactive review of its freight charges as the commercial shipper. 
That result could be accomplished equitably by an amendment to section 16 (3) 
of the Interstate Commerce Act specifying that the Government shall be subject 
to the 2-year limitation presently applicable to commercial shippers. The Gov- 
ernment would then be on exactly the same basis under that section as all other 
shippers, and existing inequities in the present ratemaking relationships between 
the Government and the common carriers would be removed. I recommend that 
such legislation be enacted at the next session of the Congress.” 

In order to give effect to this recommendation, there has been attached to 
GSA’s written comments on S. 939 as appendix 1, a proposed bill which would 
give effect to this proposal and would make the 2-year limitation apply to 
both types of litigation. 


CONDITIONAL REPEAL OF SECTION 22 


S. 939, unlike S. 377, also includes a provision which would limit the use of 
section 22 under any circumstances to “time of war or national emergency, as 
declared by Congress or the President.” 

While the intent of this provision is not fully clear, it is assumed that it is 
intended to apply to future periods of war or national emergency. Attention is 
directed to the fact, however, that under Proclamation No. 2914, December 16, 
1950 (15 F. R. 9029), the period of national emergency declared in conjunction 
with the Korean situation is still in effect. Thus, there is a question as to 
whether the language of the bill contemplates immediate recognition of this 
national emergency or not. 
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REASONS FOR 8. 959 


S. 939 was drafted by the Interstate Commerce Commission in accordance 
with the legislative recommendation No. 3 contained in its 70th annual report. 

In its statement of justification, the Commission has stated in part as follows: 

“Today, the Federal Government is the largest single purchaser of transporta- 
tion services. It does this largely at special reduced rates, established by the 
railroads and other carriers at the Government's request, under the provisions 
of section 22. These rates are not available to the commercial shipper. The use 
of such unregulated rates, commonly referred to as ‘section 22 quotations’ or 
‘agreements,’ has a strong tendency to increase the cost of regulated transporta- 
tion services to commercial users who, when their rates become too high, resort 
to private carriage, all to the detriment of the common carriers which form 
the backbone of our national transportation system * * *.” 

We regret the necessity of disagreeing with this statement by the Commission. 
This is particularly true because the Commission has had before it much infor- 
mation on this subject. 

In Ex Parte No. 192, Reduced Rates Under Section 22—Special Filing Rules, 
cne Commission had an extensive record before it on the subject of section 22 
rates. Its report in that proceeding disclosed no instances which would support 
the statement now made in the annual report. 

To have increased the cost of regulated transportation services, section 22 
rates must necessarily be less than the cost of service. But studies made by the 
Bureau of Transport Economics and Statistics clearly indicate that section 22 
rates are closely related to comparable commodity rates, although they are in 
fact somewhat higher. In three of the Monthly Comments of that Bureau, of 
August, September, and December 1955, studies indicate that section 22 rates 
are approximately 13 to 14 percent higher than the comparable commodity rates. 
Therefore, the Commission’s statement about section 22 rates increasing the cost 
of regulated transportation could be true only if existing commodity rates are 
substantially below cost of service. But those commodity rates are under the 
complete jurisdiction of the Commission, and it would be unwarranted to infer 
that those rates are noncompensatory. 

It was GSA’s contention throughout Ex parte 192 proceeding, and still is, that 
section 22 rates do no more than serve the same purpose as published commodity 
rates. It is true, of course, that they are not subject to direct control by the 
Commission, but all studies which have been made disclose that section 22 rates 
are in fact on that basis. The many allegations as to abuses of the section and 
inferences that the rates are noncompensatory are not justified. 

Two of the groups which are urging the Congress to amend the law relate to 
commodities which the civilian agencies of the Government do not ship in any 
appreciable quantity, namely, ammunition and individual household goods. 
Household goods of civilian employees are paid for by the employees themselves 
at regular tariff rates, the employee receiving an allowance from the Govern- 
ment. Therefore, it should be stated that the civilian agencies generally are 
not shippers of either of these commodity groups. 


MONETARY EFFECT OF REPEAL OF SECTION 22 


Under GSA’s statutory role, it is interested in obtaining transportation servy- 
ices for the Government with “economy and efficiency.” Our efforts in this area 
have permitted GSA to report to Congress savings in transportation costs amount- 
ing to $9.3 million in the fiscal year 1956. The bulk of this saving resulted 
from the use of rates which were offered by common carriers to GSA under 
section 22 of the act. 

The immediate effect of the repeal of section 22 would be to increase the cost 
to the Government by a large portion of the amount of the reported savings. 
Accordingly, we have reported to you, under section 11 of the Civil Service Act, 
that appropriated funds in excess of $1 million are involved in this bill. 

It is difficult to estimate the long-run effect of repeal, but it can safely be as- 
sumed that the effect will be very substantial. For example, while many of to- 
day’s quotations may well be filed with the Commission in published tariffs 
coincident with repeal, it is also likely, in the light of present experience, that 
protests will be filed by competing modes of transportation. Investigation and 
suspension proceedings in a large but undetermined number can be anticipated. 
What the final outcome will be over a period of years, is, therefore, a matter for 
speculation. It is the considered judgment of GSA, however, that the litigation 
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which would ensue following a repeal of section 22 would last for several years 
as aminimum. In other words, the higher published tariff rates, generally class 
rates, would necessarily be paid during that period until the lower rates might 
become effective. 

It could also be anticipated that considerable additional personnel would be 
required both by the Commission and by General Services Administration to han- 
dle such litigation. If this personnel is not available, and this would appear to 
be the greatest likelihood, the Government’s freight bill will suffer accordingly. 


Senator Smarugrs. As a part of the record, we want to submit sev- 
eral statements; among others, the statement of Alvin Shapiro, the 
vice president of American Merchant Marine Institute; the statement 
of Mr. L. A. Parish, vice president of Pan-Atlantic Steamship Corp. ; 
the statement of Ralph B. Dewey, the vice president of the Pacific 
American Steamship Association; and the statement of Harry Bra- 
shear, director of traffic service for Aircraft Industries Association, for 
inclusion in the record. 


STATEMENT OF L. A. PARISH, ON BEHALF OF PAN-ATLANTIC 
STEAMSHIP CORP. (S. 937) 


Mr. Parisu. My name is L. A. Parish. My address is 61 St. Joseph 
Street, Mobile, Ala. I am vice president of the Pan-Atlantic Steam- 
ship Corp. This company is a common carrier by water in the trans- 
portation of commodities generally and passengers between Atlantic 
ports and gulf ports and between Pacific coast ports and Atlantic ports, 
certificated by the Interstate Commerce Commission in ICC Docket 
W-376 and subs. Pan-Atlantic has been engaged in domestic water 
transportation since 1933. I have had 34 years’ experience in trans- 
portation, the last 23 having been spent in domestic water transpor- 
tation. 

The bill now under consideration by this committee proposes to 
amend section 4 (1) of the Interstate Commerce Act to read as follows: 


(1) It shall be unlawful for any common carrier subject to this part or part 
TII to charge or receive any greater compensation in the aggregate for the 
transportation of passengers, or of like kind of property, for a shorter than for 
a longer distance over the same line or route in the same direction, the shorter 
being included within the longer distance, or to charge any greater compensation 
as a through rate than the aggregate of the intermediate rates subject to the 
provisions of this part or part III, but this shall not be construed as auhorizing 
any common carrier within the terms of this part or part III to charge or 
receive as great compensation for a shorter as for a longer distance: Provided, 
That upon application to the Commission and after investigation, such carrier, 
in special cases, may be authorized by the Commission to charge less for longer 
than for shorter distances for the transportation of passengers or property, ana 
the Commission may from time to time prescribe the extent to which such desig- 
nated carriers may be relieved from the operation of the foregoing provisions 
of this section, but in exercising the authority conferred upon it in this proviso, 
the Commission shall not permit the establishment of any charge to or from 
the more distant point that is not reasonably compensatory for the service 
performed; and no such authorization shall be granted on account of merely 
potential water competition not actually in existence: And provided further, 
That any such carrier or carriers operating over a circuitous line or route may, 
subject only to the standards of lawfulness set forth in other provisions of this 
part or part III and without further authorization, meet the charges of such 
carrier or carriers of the same type operating over a more direct line or route, 
to or from the competitive points, provided that rates so established over cir- 
cuitous routes shall not be evidence on the issue of the compensatory character 
of rates involved in other proceedings: And provided further, That tariffs pro- 
posing rates subject to the provisions of this paragraph requiring Commission 
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authorization may be filed when application is made to the Commission under 
the provisions hereof, and in the event such application is approved, the Com- 
mission shall permit such tariffs to become effective upon one day’s notice. 

The major change proposed by this bill is that contained in the 
second proviso which we again quote for convenience : 

And provided further, That any such carrier or carriers operating over a cir- 
cuitous line or route may, subject only to the standards of lawfulness set forth 
in other provisions of this part or part III and without further authorization, 
meet the charges of such carrier or carriers of the same type operating over a 
more direct line or route, to or from the competitive points, provided that rates 
so established over circuitous routes shall not be evidence on the issue of the 
compensatory character of rates involved in other proceedings. 

The present section 4 (1) of the Interstate Commerce Act applicable, 
only to rail and water ro ge sarriers, has five main provisions: 

(1) Rates are unlawful which are higher for a shorter haul than for 
a longer haul over the same line or route in the same direction, the 
shorter haul being included within the longer. 

(2) Itis unlawful for rail or water lines to charge more as a through 

rate than the aggregate of the intermediate rates. 

(3) Upon application in special cases the Interstate Commerce 
Commission may grant relief from the prohibitions of section 4 (1). 

(4) No relief shall be granted on account of merely potential water 
competition not actually in existence. 

(5) Tariffs publishing rates subject to section 4 (1) may be filed 
when application is made for relief. 

Presumably the primary purpose of this bill is to permit a cir- 
cuitous route to meet a direct route or, in other words, to grant auto- 
matic fourth section relief to a circuitous route to meet the ¢ -ompetition 
of a direct route, where the direct route has either cleared the fourth 
section or has obtained the necessary relief for fourth section vio- 
lations. 

Basically, this change in the law would undoubtedly relieve the In- 
terstate Commerce Commission of many applications it receives for 
fourth section relief, but there is substantial necessity for clarification 
of that section of the bill which proposes the automatic relief for 
substitute routes. We are opposed to the present legislation unless it 
is clarified. 

The attention of the commitee is directed particularly to the lan- 
guage of the proviso in question which states that— 
carriers operating over a circuitous line or route may, * * * meet the charges 
of such carrier or carriers of the same type operating over a more direct line 
or route, to or from the competitive points, * * * 

It is the words “carriers or carriers of the same type” which must 
be clarified. Lam informed that these particular words were inserted 
in a bill under consideration by a prior Congess at the suggestion of 
a carrier but as we will hereinafter show, there must be further clari- 
fying language before the intent of this bill is fully known. 

As an example of the problem, and to show need for clarification, 
it should be pointed out that there are today, several distinct types 
of services and operations being performed by the rail lines: 

(1) The normal all-rail service where freight is handled in some 
type of rail car 

(2) Rail piggyback service handling the trailers of motor carriers 
or shippers not under joint rail-truck rates. 
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(3) Rail trailer or flatcar service handling the trailers of the rail 
ines. 

(4) Demountable trailer body service hauling trailer bodies belong- 
ing to the rail carriers. 

(5) Substituted truck service for normal rail service for entire 
length of haul involved. 

(6) Substituted truck service for a portion of the normal] rail haul 
involved, balance normal rail operation. 

(7) Substituted truck service for trailer on flatcar service for entire 
haul. 

ne ae truck service for trailer or flatcar service for part 
of haul. 

There may be other varying combinations of these differing types 
of service. 

In the category of the water carriers we have the following: 

(1) Conventional break-bulk deep-sea vessels. 

(2) Conventional break-bulk vessels operating in inland waters, 
including the Great Lakes. 

(3) Car ferries operating in inland waters. 

te Car ferries operating on the high seas. 

(5) Barge lines operating in inland waters. 
ts Barge lines operating on the high seas. 

7) Roll-on-roll-off trailerships. 
(8) Roll-on-roll-off trailer barges. 
(9) Lift-on-lift-off trailerships. 
To show further need for clarification in the language of this bill 
concerning “carriers of the same type,” we would like to show the 
varying combinations of routes and services, such as the following: 
(1) All-rail routes. 
2) Rail-truck-rail. 
3) Rail-water-rail. 
4) Rail-truck-water. 
5) Truck-water-truck. 
6) Barge-water-truck. 
7) Rail-lake-rail. 
8) Rail-barge-rail. 
(9) Rail-lake-truck. 

(10) Truck-barge-truck. 

er All water. 

12) All truck. 

(13) All barge. 

(14) Barge-lake. 

When this bill speaks of carriers of the same type, just what is 
intended? If it is the intention of this bill to confine the automatic 
circuitous relief to a circuitous route over which the service and oper- 
ation is identical with that via the direct. route whose competition is 
being met between the competitive points, then this bill should so 
state. It is not enough to restrict the circuitous relief to meeting the 
competition of carriers of the same type since carriers of the same 
type may not necessarily be engaged in an identical operation. 

The background of this bill would indicate that its purpose is to 
permit conventional all-rail routes to meet a direct conventional all- 
rail route but when it is remembered that this bill refers to carriers 
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“of the same type,” it could be construed as ar automatic 
relief via a piggyback route to meet the conventional all-rail route 
since both of these carriers are basically the same, namely, railroads. 
We are opposed to any such broad relief. 

The automatic circuitous relief should be confined solely to carrier 
or carriers who are performing a substantially similar service to that 
being performed via the direct route whose competition is being met. 

There are today, numerous car ferries being operated in the Great 
Lakes, and elsewhere, by railroads. There are also still in existence 
some railroad-owned water carriers. In the future there may be other 
railroad-owned water carriers. We certainly would not want such 
in operation via a railroad-owned water carrier to be considered as 
being a carrier “of the same type” as transportation by a carrier over 
an all-rail route. 

Today, there are rail-water-rail routes competing with truck-water- 
truck routes. In such a combination of routes, the two water carriers 
involved cannot even be considered the same regulatory type since, 
under the present regulation, a rail-water-rail route would come under 
part. I of the Interstate Commerce Act, whereas truck-water-truck 
routes would come under part IIT insofar as the fourth section is 
concerned. This further emphasizes the importance for clarification 
of the phrase “of the same type.” 

It is our opinion that the automatic relief for a circuitous route to 
meet the rate of a direct route should apply only where the type of 
service or combinations of types of service over the circuitous route 
are identical with the type of service or combination of types of serv- 
ice over the direct route. 

As for example, normal all-rail versus normal all-rail; piggyback 
versus piggyback; rail-water-rail versus rail-water-rail and truck- 
water-truck versus truck-water-truck. In instances where rail car- 
riers may substitute water or truck for all or a part of their haul, 
the automatic relief should not apply. 

It is suggested therefore that appropriate language be added to this 
bill to accomplish this result. Without this clarification, serious 
complications and problems will be confronting not only the Inter- 
state Commerce Commission but the various carriers themselves. 

We recommend that this bill be amended on page 2, line 24, by add- 
ing after the words “of the same type,” the words “and performing 
the same type of service.” 


STATEMENT OF L. A. PARISH ON BEHALF OF PAN-ATLANTIC 
STEAMSHIP CORP. (S. 377, S. 939) 


Mr. Parisu. My name is L. A. Parish, 61 St. Joseph Street, Mobile, 
Ala. I am vice president of the Pan-Atlantic Steamship Corp. for 
whom I am appearing here. 

The Pan-Atlantic Steamship Corp. is a common carrier by water, 
operating in the transportation of commodities generally and passen- 
gers between Atlantic ports and gulf ports and between Pacific coast 
ports and Atlantic ports; certificated by the Interstate Commerce 
Commission in I. C. C. Docket W-376 and subs. 


S. 377 proposes to amend section 22 of the Interstate Commerce Act 
to provide: 
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(1) A finality of contract between the carrier and the United States 
Government “2 years after the date of such acceptance or agreement.” 

(2) Cancellation or termination of reduced rates upon not less 
than 90 days’ written notice on United State Government traffic. 

(3) Rates and charges made and accepted under this section not to 
have any bearing on other rates and charges of the carrier on United 
States Government traffic. 

S. 939 proposes to amend section 22 of the Interstate Commerce Act 
by providing the following changes: 

(1) Reduced rate quotations to Federal, State, and municipal gov- 
ernments only “during time of war or national emergency as declared 
by Congress or the President.” 

(2) A finality of contracts between the carrier and the several 
Governments when rates or contracts are “accepted or agreed to” by 
the Government. 

(3) Cancellation or termination of reduced rates upon not less 
than 90 days’ written notice. 

(4) Rates and charges made and accepted under this section not 
to have any bearing on other rates and charges of the carriers on 
Government traffic. 

It is our general position that section 22 of the Interstate Commerce 
Act should be canceled insofar as it would provide for reduced rates 
or charges to the United States, State, or municipal government. It 
is our feeling that all rates to governmental agencies which are below 
the published filed rates of the regulated carriers applicable to the 
general public are not fair. 

In support of this position we state: 

(1) The reasons prompting the special rate provision of section 
22 enacted in 1887 have long since dissipated. At that time, only 
rail lines were regulated and the volume of Government freight was 
negligible. Today there is an enormous quantity of Government 
freight. 

(2) Cut rates to the Government places an added burden on other 
traffic. Our economy 1s geared to a sound transportation system and 
every citizen is affected directly or indirectly by transportation. 

Lowered carrier revenues on Government freight have to be supple- 
mented by commercial users. The payment of commercial rates and 
charges by the Government would not necessarily increase the total 
burden of tax and transportation. If data were available, it might be 
proven that the payment of regular tariff rates by the Government 
would actually be cheaper than the present method, by the elimination 
of the many bureaus separately established by the various govern- 
mental agencies, and the expense to both Government and carrier of 
maintaining the reports and records of section 22 handlings, among 
other savings. 

(3) The destructive competitive practices and rate-cutting now 
engaged in by the carriers, is not conducive to a sound national trans- 
portation system. Bids and contracts being sought by all govern- 
mental agencies for transportation is time-consuming for both the 
Government and the carrier. Postwar conditions prevailing in trans- 
portation of domestic freight for the Government under section 22 has 
created a serious problem among and between the various types of 
‘arriers. 
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(4) Many rates which have been found just and reasonable by the 
100 for the general public are forced to be reduced under section 22 
by pressure from Government agencies. 

(5) Established differentials for domestic waterlines, many of which 
have been prescribed by the ICC, are lost by the water carriers because 

ting forms of transportation make section 22 quotations to equal- 

ize iaete normal or prescribed rate of the water carrier, foremg the water 
carrier to reduce its revenue by in turn making other section 22 quota- 
tions if it preserves a differential. 

(6) The varied methods used by different Government agencies for 
the handling of transportation matters is not conducive to efficiency 
for either Government or carrier. Different central and regional 
transportation offices are maintained by several of the various agencies, 
and-intercoastal water transportation 1s treated differently from other 
forms. Section 22 rates aggregate an already complex situation. 

(7) The extra services, difficulties surrounding the handling of Gov- 
ernment freight and the methods of accounting used by the Govern- 
ment could very well support the position that Government freight 
should pay more than commercial freight. These include: 

(a) Special Government bills of lading. 

(6) Special attention and billing required to collect. charges. 

(c) Delays in payment of charges. 

(7) Deductions of unadjusted and unfiled claims and other 
moneys from freight charges. 

(e) In many cases the only type of cargo offered to water car- 
riers is large and bulky freight which other carriers will not 
handle. 

(f) Many Government agencies make no attempt to provide 
clear procedures for the use of domestic water services. 

(g) All section 22 quotations have to be submitted on special 
forms including a designated number of signed copies for distribu- 
tion by the governmental agency involved. 

(8) Pi oviding section 22 rates for the Gover nment discriminates 
against commercial users paying tariff rates and gives preference to 
Government freight in violation of the provision of section 3 (1) and 
other similar provisions of the Interstate Commerce Act, which specifi- 
cally states that— 

It shall .be unlawful for any common carrier subject to the provisions of this 
part to make, give, or cause any undue or unreasonable preference or advantage 
to any particular person, company, firm * * * or any particuiar description 
of traffic, in any respect whatsoever; or to subject any particular person, com- 
pany, firm, corporation, * * *, or any particular description of traffic to any 
undue or unreasonable prejudice or disadvantage in any respect whatso- 
ever. * * * 

While these bills fall short of our preferences for outright cancella- 
tion, with certain clarifying modifications they could be of some 
partial assistance. We would like to discuss several features of these 
bills which we feel should have the consideration of this committee. 

There are three main differences between these two bills: 

(1) S. 377 makes no change in the provision for section 22 quota- 
tions; S. 939 would make such reduced rates or charges applicable 
only during war or national emergency. 

(2) S. 377 provides a finality of contract only after 2 years from 
the date of acceptance or agreement; S. 939 provides finality of con- 
tract immediately after the date of acceptance or agreement. 
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(3) 8. 377 provides finality of contract (after 2 years) only on 
United States Government traffic; S. 939 provides finality of contract 
on Federal, State, and municipal government traffic. 

It is our feeling that there is no sound reason for the continuation 
of free or reduced rates for the State or municipal governments at any 
time, and that if special rates and charges are permitted for the 
Federal Government, it should be confined to the national emergency 

riod. We suggest therefore that section 22 be amended by the elim- 
ination of all reference to State and municipal governments. 

Further, we would like to point out that under existing conditions 
references to “war or national emergency” would, in effect, have pro- 
vided the opportunity for reducing rates for the past 15 years since 
we seemingly have gone from one national emergency to another. 
Whether these have all been “declared” as such, I am not sure. It 
would seem appropriate that if this legislation is enacted Congress 
consider the welfare of the carriers under this bill when it declares 
war or national emergencies, and provide for the ending of such 
emergencies at the earliest practicable date. 

We are opposed to the 2-year provision of S. 377. The Govern- 
ments are receiving special consideration enough in the seeking and 
obtaining of transportation at rates and charges lower than those 
on file with the Interstate Commerce Commission, and therefore is 
not entitled to the 2-year statutory period provided for commercial 
shippers under secion 16, 20, and other related sections of the Inter- 
state Commerce Act. 

If the Government wants the same consideration as other shippers 
under the Interstate Commerce Act, the Government should pay the 
same rates as such other shippers. Any special reduced rates or 
charges granted to the various governments should become final im- 
mediately upon their use. 

The present bills provide for finality of contracts only with respect 
to quotations or contracts accepted or agreed to by the Secretary of 
Defense, the Secretary of Agriculture or the Administrator of the 
General Services Administration. There are about 17 Federal gov- 
ernmental agencies affected by section 22 quotations. Agencies such 
as the Veterans’ Administration, Post Office Department, Treasury 
Department, Maritime Administration, and others, are not specifically 
named. 

It would seem very important that this bill provide that the 
finality of contract shall also apply to all Federal governmental 
agencies for whom the three departments named are authorized to 
act in traffic management matters under the Federal Property and 
Administrative Services Act of 1949. As of this date, there are at 
least six or more agencies, other than those specifically named in these 
bills, who are still maintaining separate traffic departments and 
routing freight. If reduced rates are still to be permitted for State 
and municipal governments, finality of contract should also be pro- 
vided for these, 

Both of these bills would provide a finality of contract with the 
rates, fares, or charges are: 

Offered, negotiated, or established under the provisions hereof by quotation 
or contract when accepted or agreed to by the Secretary of Defense, the Sec- 
retary of Agriculture, or the Administrator of the General Services Administra- 


tion, or by any official or employee of the United States to whom they may 
delegate such authority. 
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S. 939 would further provide finality of contracts for State or 
municipal governments “when accepted or agreed to” by a duly au- 
thorized official or employee. 

Further, on the finality of contracts, both bills provide that the 
rates, fares, and charges— 
shall not be subject to attack or reparation after the date of such acceptance 
or agreement. 

The general practice in effect today on the majority of traffic is 
for transportation companies to make section 22 quotations in the 
forms which have been prescribed by the Government. The carrier 
makes a quotation which, in his opinion, is required to secure the 
traffic. 

There is no official “agreement” or “acceptance” by the govern- 
mental agencies, and none is required under the procedure now in 
effect. It is customary of course for the Government to receive the 
quotation and put it in their files. There is seldom any “agreement” 
as that word is generally understood. 

“Agreement” would denote a bilateral understanding. Generally, 
no such understanding is reached at least to the point where official 
Government signatures are placed on quotations. It is important that 
we have a clearer understanding of just what is intended by the pro- 
posed language “when accepted or agreed to.” It is felt that this 
language also has a substantial bearing on the 90-day cancellation 
provision which shall be discussed later. 

Under one form of United States Government quotation, provision 
is made that “when accepted by the Government making a shipment 
under the terms hereof, will constitute an agreement between the 
parties.” No Government signatures are obtained on these docu- 
ments; only the carrier’s signature appearing. 

The last sentence of paragraph (b) of each of these bills reads as 
follows: 


Such rates, fares, or charges, and rules, regulations, or practices, may be 
eanceled or terminated upon not less than 90 days’ written notice by the United 
States (or State or municipal government’), or by any of the other parties 
thereto. 

We would like to point out to this committee that there is no re- 
quirement that section 22 quotations be filed with the Interstate Com- 
merce Commission and there is no requirement of any governmental 
agency that presently would prohibit a carrier from charging his 
quotation from day to day. 

However, under the proposed language as quoted above, it would 
seem that a carrier would not be able to cancel or terminate its quota- 
tion except on 90 days’ notice. Whether or not this provision would 
prevent a modification or change is not clear. Section 6 (3) of the 
Interstate Commerce Act, for example, states that— 


No change shall be made in the rates * * * except after 30 days’ notice. 


It would be my opinion that under the proposed language of these 
bills, a change could be made at any time. 
Under present procedures, section 22 quotations on military traffic 


at least, became known to all carriers who make an effort to determine 


1§. 989 only. 
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them. If we make a quotation, that quotation may become known to 
a competitor. 

Under present conditions a competitor could develop information 
concerning the relationship of his present rate with that of a com- 
petitor and could, as a matter of fact, then file a lower section 22 
quotation than his competitor. If the 90-day provision is intended 
to prevent change on short notice, the carrier who filed the original 
quotation would not. have an opportunity of amending his rate until 
after the 90-day period. 

If the governmental agencies would retain to themselves alone the 
information concerning the section 22 quotations, a carrier making a 
bona fide bid to carry Government property perhaps should be required 
to stick to that bid and not, without notice, revise it downward m the 
event he is underbid. We feel that this would be helpful if the pro- 
vision can be practicably applied. 

Since there is no requirement for the filing of section 22 rates, the 
90-day “cancellation” provision suggested by these bills also includes 
“changes” which might be the means of forcing ridiculously low rates 
under the initial section 22 quotations. A carrier knowing that he 
would not have an opportunity of reducing his rate, except after a 90- 
day period, might feel that since he may-be the first carrier to make a 
quotation he should make it so low that the other carriers would not be 
interested. 

Of course the cure to all of this is our initial suggestion that reduced 
rates under section 22 be outlawed entirely. 

We urge that this committee consider amending this bill to provide 
for the outright cancellation of reduced rates under section 22 to 
Federal, State, and municipal governments. 

In the alternative if the present bills are considered, the following 
amendments or clarifications are suggested : 

(1) The elimination of reduced rates for State and municipal gov- 
ernments. 

(2) A clarification of the terms “when accepted or agreed to” and 
clarification of the words “acceptance or agreement.” 

(3) Amendment to provide that governmental agencies shall not 
divulge section 22 rates or, in the alternative, provide for the filing of 
section 22 rates with the Interstate Commerce Commission. . 

(4) Amendment to provide for the immediate finality of contracts 
with respect. to all quotations to, or contracts with all governmental 
agencies in addition to those specifically named in the bill. 

(5) The cancellation of the “2-year” provision of S. 377. 


STATEMENT OF ALVIN SHAPIRO, VICE PRESIDENT, AMERICAN 
MERCHANT MARINE INSTITUTE, INC. 


Mr. Suarrro. By name is Alvin Shapiro. I am vice president of 
the American Merchant Marine Institute, Inc., a trade association 
composed of over 50 United States steamship companies operating 
approximately 6,500,000 gross tons of United States-flag oceangoing 
passenger, dry cargo, tank, and collier vessels, both in the domestic 
and foreign trades of the United States. 

This legislation is of interest to certain of our member companies 
which are certificated by the ICC for the operation of vessels in 
the intercoastal service. Our comments are directed to three of the 
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subjects involved in these hearings—the long-and-short-haul principle 
(S. 937) ; section 22 rates (S. 939) ; and the finality of contracts he. 

tween the Government:and common carriers of passengers and freight 
subject to the Interstate Commerce Act (S. 377). 

S. 987. This bill would amend the ICC Act with respect to the 
long-and-short-haul principle. Water carriers have consistently and 
for many years objected to any amendments of the ICC Act which 
would relax existing prohibitions against noncompensatory charges 
of competing services. The bill which is currently before you, con- 
tains certain safeguards in this respect which have not been included 
in proposals submitted in previous Congresses. These safeguards are 
contained in the following clauses, found in lines 15-17 and line 24, 
on page 2, and lines 1-3, on page 3: 

the Commission shall not permit the establishment of any charge to or from 
the more distant point that is not reasonably compensatory for the service 
performed ; 

of the same type 

provided that rates so established over circuitous routes shall not be evidence 
on the issue of the compensatory character of rates involved in other 
proceedings. 

We are pleased to advise this committee that these safeguards 
enable the water carriers we represent not to oppose this bill so long 
as they are retained. 

S. 939. The institute joins with other segments of the transporta- 
tion industry in seeking amendment of section 22 of the ICC Act to 
eliminate preferential treatment authorized to the Government under 
that section. 

Section 22 permits the Government to exercise complete freedom 
of rate competition, whereas, all other users are subject to the rates, 
rules, and regulations found to be necessary in the public interest. 
The Federal Government, as the world’s largest shipper, is in a posi- 
tion to barter rates down to a nonremunerative level. Apart from 
reflecting unreasonable favoritism, this places an unfair burden on 
commercial shippers since nonremunerative Government rates can 
only be compensated for by higher commercial charges. 

We are in accord with this objective and have but a single comment 
directed toward the national emergency aspect of this bill. The 
Government’s right to special treatment in times of national emer- 
gency is rec ognized. However, we feel that the term “national 
emergency” ’ should be limited to those emergencies which are of such 
seriousness as to require declaration by Congress. We would urge 
that the words “or the President” be deleted as being too broad in 
scope, or some other language adopted which would restrict the 
character of emergency declarations. 

The latter portion of this bill would establish the finality of con- 
tracts on Government shipments. We find that portion consistent 
with the basic objective of placing the Government as a shipper in a 
status comparable to other users. However, since this same principle 
is the entire subject of an additional Be S. pet 7, which is also before 
you, our comment is given thereunder. S. . This bill would add 
two new subsections to provide that with need to rates agreed upon 
| under section 22 between any carrier subject to the Interstate Com- 

merce Act and specified Government agencies, such rates shall be 
91714—57—_24 
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presumed to be just and not subject to attack or reparation 2 years 
after the date of acceptance or agreement. The bill is identical with 
the latter portion of S. 939 except for the inclusion of the 2-year period 
as noted. 

A similar bill, S. 906, was enacted by the 83d Congress and vetoed 
by the President. The veto was issued upon the qnonne that the legis- 
lation would relegate the Government (in its role as a user of trans- 
portation services) to a position inferior to that of the general ship- 
ping public. 

It is our understanding that the 2-year safeguard has been included 
in S. 377 to meet the objections of the Presidential veto of the previous 
bill. Thus, although we have no objection to the approach as taken 
in S. 939 (without the 2-year safeguard) we believe the language as 
contained in S. 377 carries with it a promise of greater overall accept- 
ance. 

We therefore urge support of S. 377. Also, to the extent this dif- 
ference may hamper passage of S. 939, we would suggest, with respect 
to that portion of S. 939 which deals with the finality of contract, 
either its deletion or amendment to be consistent with S. 377. 


Paciric AMERICAN STEAMSHIP ASSOCIATION, 
San Francisco, Calif., April 19, 1957. 
Hon. Grorcr SMATHERS, 
Chairman, Subcommittee on Surface Transportation, Committe on Inter- 
state and Foreign Commerce, United States Senate, Washington, D. C. 


Dear Mr. CHAIRMAN: Attached is a statement in support of S. 989, concerning 
amendments to section 22 of the Interstate Commerce Act. It would be greatly 
appreciated if this statement on behalf of the American-flag ship operators on 
the Pacific coast might be included in the printed record of the hearings currently 
in progress on this and other ICC bills. 

Very truly yours, 
RatpuH B. Dewey, Vice President. 


STATEMENT OF Ratpu B. Dewey, VICE PRESIDENT, PActFIC AMERICAN STEAMSHIP 
ASSOCIATION 


My name is Ralph B. Dewey, vice president of Pacific American Steamship 
Association, a trade organization consisting of American-flag ship operators on 
the Pacific coast, and counting among some of its oldest members a number of 
coastwise and intercoastal common carrier ship lines. We support the principles 
of 8S. 939, amending the Interstate Commerce Act to limit the quotation of Gov- 
ernment reduced rates to periods of emergency. 

As the committee is undoubtedly aware, rate regulation in the shipping trades 
is supervised by various agencies. Rates in our trade with foreign countries 
and with United States Territories are under the Maritime Administration 
pursuant to the 1916 Shipping Act and the 1933 Intercoastal Act. All rates in 
the dry-cargo intercoastal and coastwise segments, however, come under the 
jurisdiction of the Interstate Commerce Commission, pursuant to the 1940 
Transportation Act, and it is to these particular trades that I address myself in 
these proceedings. 

At the outset it is well to set forth the role of the intercoastal and coastwise 
shipping industry in our national economy and security. 

(a) The ships themselves and the crews which man them are a ready auxiliary 
to the Nation in time of emergency, available to go anywhere they are needed. 
Their presence at all times in waters adjacent to the continental United States 
accents their readiness to serve in time of stress. And so far in this century, 
eur principal military problems have been overseas. Most military logistic 
experts therefore view oceangoing intercoastal and coastwise ships as having 
a mobility and utility which is unique among all other carriers in emergencies. 

(b) Coastwise and intercoastal ships, even though burdened by high operating 
costs, are still the cheapest way to move many commodities. They have inherent 
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advantages to which any shipper of lumber, steel, paper, and pulp, and a_ host 
of other products can attest. Whatever measure Congress takes to permit tem- 
porary and artificial undercutting by higher cost competing modes of transport 
does a disservice to these shippers in the long run. 

(c) Domestic trade ships, unlike trucks, cannot bounce back into a service 
from which they might be expelled due to destructive competition. Nor are there 
other domestic trades where they can go to restore their fortunes. A ship, once 
disposed of, takes 3 years to replace in the shipyards, at a capital cost no one 
in his right mind would assume, at least not in the face of uncertainty as to 
what competing rates will be once he gets back in the trade. 

(d) Even now, intercoastal and coastwise trade is in a decline, relative to 
other modes of transport, and has been for a number of years. Destructive 
competition by competing modes of transport account for this situation to a great 
degree, and any further liberalization can only set the stage for the ultimate 
demise of a vital industry. The level of rates in competing modes of transport 
therefore will determine not so much the volume of business the intercoastal 
limes will have, but whether they are to survive at all. 

As has been noted elsewhere in these hearings, the permissive quotation of 
reduced rates to Government entities has long ago outlived its usefulness. 

This section, in substantially its present form, was a part of the original 
Interstate Commerce Act, at which time circumstances justified it. But can 
it be said in all fairness or equity that the circumstances have not radically 
changed? We now move on common carriers tremendous volumes of Govern- 
ment cargoes stemming from our agricultural, military, foreign aid, and general 
welfare programs, which were never envisioned when the principle was first 
established. Does it not perpetuate a serious competitive inequity between 
shippers as long as the biggest shipper in the land gets a cheaper rate than 
the individual, corporation, or cooperative enterprise? 

Section 22 is a provision of law which was borne out of “quid pro quo” con- 
siderations of 1888—namely, that in exchange for land grants from the Federal 
Government that the grantor would get reduced rates from the railroads. Cer- 
tainly, with the repeal of the land grant laws 10 years behind us, it is high 
time the railroads and other carriers be divested of an obligation they have 
long since discharged, 

Perhaps the opponents of this bill can be accused of nothing more sinister 
than being human. They want to keep the “obligations” of 1888 which now are 
a benefit to them, and are happily rid of those which are a hindrance. 

One thing on which intercoastal ship operators agree with the railroads is 
that we both deplore the fact that our competitors are able to quote to the 
Government reduced rates in secret and without the requirement of publication. 
But while the rails have a problem with unregulated contract trucks and contract 
barges in this regard, we in the intercoastal trade have our problem with the 
rails themselves. We quote no reduced rates (primarily because we can’t afford 
to) to the Government, hence our Government rates are the same as commercial 
tariff rates and published for all to see. Our competitors, the transcontinental 
rail lines, can undercut our tariff rates on Government shipments, and we never 
knew what hit us. 

But while we favor in principle the removal from section 22 of the privilege of 
quoting reduced rates to Government entities, we find the language of 8S. 939 
largely self-defeating. The national emergency escape clause would render this 
legislation meaningless at the moment, since even now the country is operating 
under President Truman’s National Emergency Proclamation of December 19, 
1950. In fact, in only 3.years since 19389 has the Nation not been under a national 
emergency. We respectfully suggest that if the committee is desirous of re- 
solving this inequitable situation between carriers under section 22, that the 
language of H. R. 525, 84th Congress, be adopted. 

We will not comment in any detail on the second part of S. 939, having to do 
with finality of rates between Government and the carriers, except to support 
the principle as one which is equitable and clearly in the public interest. Com- 
mon carriers should no longer be asked to assume the huge contingent liability 
of possible later reparation suits by the Government for refund of revenues 
earned. Supporting data is often unobtainable or at best inconclusive in seeking 
downward aujustments of Government rates after the fact. Furthermore, it is 
at present a one-way street, since carriers are unable to get upward adjustments. 
after the fact, when they find they lost money on the transaction. 

Thank you, Mr. Chairman, 








364 SURFACE TRANSPORTATION RATEMAKING BILLS 


LETTER-STATEMENT OF Harry R. BRASHEAR, DIRECTOR, TRAFFIC SERVICE, AIRCRAFT 
INDUSTRIES ASSOCIATION OF AMERICA, INC. 


AIRCRAFT INDUSTRIES‘ASSOCIATION OF AMERICA, INC., 
F Washington 5, D. C., April 19, 1957. 
Hon. Grorce A. SMATHERS, ; 
Chairman, Subcommittee on Surface Transportation, 
Committee on Interstate and Foreign Commerce, 
The United States Senate, Washington 25, D.C. 

Dear Sir: This week your subcommittee has considered a number of bills, 
one of which, namely, S. 943, is of such interest to our members that we should 
like to submit our views before the record is closed. 

S. 943 would amend section 218 (a) of the Interstate Commerce Act to require 
contract carriers by motor vehicle to file with the Interstate Commerce Com- 
mission the actual rates and charges they assess for transportation services 
rather than the minimum rates and ‘charges provided in the act today. 

When the motortruck with pneumatie-tires came‘into use:as a practical instru- 
ment for the transportation of freight, it was enthusiastically received by indus- 
try. This was so because it offered a service which was readily adapted to or 
molded into the needs of industry. It was in substantial contrast with rail 
service which, less flexible by its very nature, grew continuously more rigid by 
rules adopted under the aegis of regulation. More and more it became neces- 
sary for industry, under ever-increasing costs, to adapt itself to the rigid pattern 
of railroad operation. 

In 1935 when Congress was considering the Motor Carrier Act, now part II 
of the Interstate Commerce Act, shippers with the experience encountered in 
the rigid regulation of railroads insisted upon the flexible service afforded by 
the contract carrier and section 218 of the act resulted. 

As originally enacted, the section provided that contract carriers file either 
their schedules or actual contracts showing the minimum rates assessed by such 
earriers. As might reasonably be anticipated, regulated: common carriers. have 
ceaselessly urged Congress to impose ever more rigid regulation on contract 
carriers to the end that the service of the latter be more in conformity with the 
less attractive service of the common carrier. Hence, in 1950 section 218 was 
amended to require contract carriers to file schedules of minimum rates actually 
maintained and charged for their transportation services. 

S. 943 now would require that the actual rates of the contract carriers assessed 
on each movement be filed with the Commission. What will be the effect of this 
regulation? Today contract carriers must file realistic minimum rates actually 
charged. An industry may find the service of such a carrier on short notice 
most attractive and advantageous. Arrangements are made to meet situations 
at a particular plant. 

For example, the precise time truck will be placed for loading, the particular 
type of equipment which will be used, the necessary fixtures to be installed on 
such equipment, the actual transportation schedule to be maintained, the fre- 
quency of service which aiso involves a through service without transfer from 
one vehicle to another, and thereafter all necessary arrangements to meet cus- 
tomer’s requirements at destination. 

Frequently the latter is so important that it is the consignee who contracts 
for the transportation service. The contract carrier today is able to estimate 
and quote a rate that will compensate him for the particular service to be ren- 
dered. The rate named may not be less than the minimum rate (which must be 
a reasonable rate) on file with the Commission. 

If, in working out an agreement, the contract carrier and the shipper agree 
that a rate somewhat higher than the minimum rate is warranted for the service 
performed, it will be necessary to file the rate with the Commission 30 days before 
it may be used in the event S. 948 is enacted. This would interfere seriously 
in those situations where contract carrier operations are used in lieu of the 
shippers’ own vehicles. Furthermore, upon the filing of such a rate, it might be 
suspended at the request of some common carrier seeking to defeat the contract. 
It should be noted here that figures available last year showed that 90 percent 
of the motor-carrier rates suspended were suspended at the request of competing 
motor carriers or by motor-carrier associations which have not the least interest 
in the business venture of the shipper and the particular carrier involved. 

That this bill wili substantially curtail use of the valuable contract motor 
earrier service, with no corresponding value to the public, is a reasonable cer- 
tainty. On this point it is appropriate to direct your attention to the statement 


se AE LE ETE 








SURFACE TRANSPORTATION RATEMAKING. BILES 365 


on pages 168 and 169 of the Commission’s 70th Annual Report to Congress in 
which it urges the enactment of a bill such as 8. 943. A copy of this. statement 
is enclosed. The sole beneficiaries of this proposals are the common carriers. 
We respectfully submit that it becomes extremely difficult to visualize this 
proposal as one for the public good unless we conclude that anything that is 
zood for the common carrier is good for the public. 

The prime aircraft manufacturers, in the distribution of work among sub- 
contractors as urged by Congress, extensively use the service of contract car- 
riers to assure a continuous flow of parts to prime contractors’ plants and the 
uninterrupted flow of these parts coupled with the unimpaired operation of these 
earriers has become a prime necessity. We, therefore, earnestly hope you will 
oppose this bill. 

Very truly yours, 
Harry R. BRASHEAR, 
Director, Traffic Service. 


UNITED STATES SENATE, 
Washington, D. C., March 29, 1957. 
Hon. WARREN G. MAGNUSON, 
Chairman, Senate Interstate and Foreign Commerce Committee, 
United States Senate, Washington, D.C. 


DEAR SENATOR MaGNuUSON: Enclosed is House Concurrent Resolution C-—2, 
adopted by the North Dakota Legislature, opposing any repeal or change in 
the long-and-short-haul clause of section 4 of the Interstate Commerce Act. I 
understand legislation is pending before your committee which would amend 
this section. 

I concur wholeheartedly with the views expressed by the North Dakota 
Legislature. I feel that such a change would have an adverse effect on the 
agricultural and other interests of our State. 

With kindest regards, 

Sincerely yours, 
MILTon R. Youn. 





Thirty-fifth Legislative Assembly, State of North Dakota, begun and held at the 
Capitol in the city of Bismarck, on Tuesday, the eighth day of January, one 
thousand nine hundred and fifty-seven. 


House ConcuRRENT RESOLUTION C—-2 
(Wheeler, Leet, Poling, Baldwin, Paulsen and Rolfsrud) 


A CONCURRENT RESOLUTION opposing repeal or change of the long and 
short haul clause of section four of the Interstate Commerce Act 


Whereas there will be proposed and introduced in the Congress of the United 
States legislation providing for repeal of the long and short haul clause of the 
fourth section of the Interstate Commerce Act; and 

Whereas the repeal of the long and short haul clause would permit railroad 
companies to assess lower rates and charges for long hauls than for short 
hauls over the same route in the same direction ; and 

Whereas the charging of a higher rate for a short haul than for a longer haul, 
the shorter being included within the longer, is now forbidden on North Dakota 
intrastate traffic in section 49-0409 of the North Dakota Revised Code of 1943; 
and 

Whereas the passage of such legislation will result in increased freight rates 
and charges on articles moving in interstate commerce to and from North 
Dakota, particularly on grain, lignite, and other commodities, to the detriment 
of producers, shippers and consumers of the State of North Dakota; that it 
would encourage discriminations in rates against small shippers in favor of 
large shippers that would be against the public interest; and would, we believe, 
be in the end detrimental to the best interests of the railroads themselves; now, 
therefore, be it 

Resolved by the House of Representatives of the State of North Dakota, the 
Senate concurring therein, That the Congress of the United States is hereby 
respectfully memorialized and urged to deny the passage of any legislation 
providing for the repeal or amendment of the long and short haul clause of the 
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fourth section of the Interstate Commerce Act, when, as, and if presented for 
its consideration ; be it further 
Resolved, That the Senators and Representatives of the State of North 
Dakota in the Congress of the United States be requested to put forth every 
honorable effort to defeat the. aforesaid type of legislation upon presentation 
to the Congress of the United States, and that copies oft his memorial be 
forwarded forthwith by the Secretary of State to the President of the United 
States, to the President of the Senate, to the Speaker of he House of Repre- 
sentatives of the Congress of the United States, and to the Senators and Repre- 
sentatives of the State of North Dakota, and to the Committees which will 
consider such legislation. 
B. J. Wor, 
Speaker of the House. 
GERALD L. STarr, 
Chief Clerk of the House. 
CrLypbE Dvurry, 
President of the Senate. 
Vic GILBREATH, 
Secretary of the Senate 


RESOLUTION ADOPTED BY THE Boarp oF TRUSTEES, SEATTLE (WASH.) CHAMBER OF 
CoMMERCE, APRIL 2, 1957 


The Seattle Chamber of Commerce urges the 1st session of the 85th Congress 
to enact legislation amending section 22 of the Interstate Commerce. Act so as 
to make the provision thereof permitting the performance of transportation 
services for Federal, State, and municipal governments free or at reduced rates 
applicable only during the time of war or national emergency, generally in aecord 
with provisions of 8. 939 and H. R. 3233. 


INFORMATIONAL MATERIAL 


S. 939 and H. R. 3233 are designed to amend section 22 of the Interstate Com- 
merce Act so as to limit its application with respect to reduced rates on Govern- 
ment traffic to time of war or national emergency. The proposed measure would 
also provide that agreements or arrangements between governments and the 
earriers for reduced rates under the section shall be binding upon the parties as 
of the date of acceptance or agreement, except for fraud, deceit or clear error. 

Section 22 now permits, among other things, “the carriage, storage, or handling 
of property free or at reduced rates for the United States, State, or municipal 
governments” and “the transportation of persons for the United States Govern- 
ment free or at reduced rates.” These provisions are made applicable to com- 
mon carriers by motor vehicle by section 217 (b), to common carriers by water 
by section 306 (c), and to freight forwarders, in the case of the transportation of 
property, by section 405 (c) of the act. 

Section 22, insofar as it applies to Government traflic, has been in the act sub- 
stantially as it now stands since the enactment of the original Act To Regulate 
Commerce in 1887. The Government, at that time, was a small shipper and a 
small user of passenger facilities, whereas today it is the largest single purchaser 
of transportation services. Government traffic, however, moves largely at re- 
duced rates under the aforementioned provisions of section 22 which are not 
available to the commercial shipper. This has a strong tendency to increase the 
cost of regulated transportation services to commercial users, who, when their 
rates become too high, resort to private carriage, all to the detriment of the com- 
mon carriers, the hard core of the Nation’s transportation system. 

These bills would serve in some measure to prevent any further deterioration 
of the common carrier system because of this situation by making the section 
22 privilege on Government traffic inapplicable except during time of war or 
national emergency. The exception is provided because it is believed that com- 
plete elimination of the section 22 privilege with respect to Government trans- 
portation would not be in the interest of national defense. During time of war 
or other national emergency the Government requires the movement of a great 
many commodities as to which there are no published rates or over routes and 
between points as to which frequently no reasonable rates apply. Often it is un- 
likely that any commercial demand for the use of such routes, or in some cases for 
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transit, storage, or other services, exists or ever will exist. There is also the 
necessity, particularly during emergency periods, for arrangements under which 
the secrecy of movements can be preserved. 

It should be made clear, however, that the full effect and benfit of this pro- 
posed amendment will not be realized if Government agencies remain free to 
bargain with carriers whose rates and charges are not subject to regulation. 

The purpose of the second proposed amendment to section 22, which is not 
dependent upon enactment of the foregoing proposal, is to enable appropriate 
Government agencies and the carriers to negotiate rates thereunder on a firm 
and unassailable basis. At one time section 22 arrangements were regarded as 
contracts binding on both the carriers and the Government, but in recent years 
the Government in the so-called Government reparation cases took the position 
that its utilization of charges so established was not a bar to its later under- 
taking to obtain still lower charges as a result of orders of the Commission 
entered after the filing of complaints by the Government. 

The provisions of section 22 are permissive, not mandatory, and section 22 
rates are always lower than the existing published tariff rates available to the 
general public. The carriers are not, therefore, compelled to offer reduced rates 
to governments, and the governments, if they so choose, may elect to use the 
carriers’ published tariff rates. Should the Federal Government, or any State 
or municipal government, be dissatisfied with the published tariff rates, they 
may seek a determination by the Commission as to the reasonableness thereof, 
the same as any other shipper. By having such a choice, the various govern- 
ments are, from the outset, in a petter position than the commercial shipper to 
who section 22 does not apply. If they elect to contract for reduced rates under 
section 22 they should be bound by them. The carriers should not be subjected 
to a period of uncertainty as to their liability under section 22 arrangements 
for reduced rates on Government traffic. 

Accordingly, paragraph (b) of the draft bill would amend section 22 to pro- 
vide that after a quotation or contract has been accepted or agreed to by the 
Federal, State, or municipal government, the rate so established shall be con- 
clusively presumed to be just, reasonable, and otherwise lawful and shall not 
be subject to attack, or reparation, after the date of such acceptance or agree- 
ment upon any ground whatsoever except for actual fraud or deceit or clerical 
mistake. 

Superficially, it might appear that any inability on the part of the Govern- 
ment to seek a review of section 22 rates would deprive them of a right enjoyed 
by shippers generally, and that they would thereby be placed in a position infe- 
rior to that of other shippers. However, this would not be the case since, in 
addition to having the benefit of reduced rates under section 22 which are not 
available to the general public, they would still have the same right as any other 
shipper to complain to the Commission of the unreasonableness of a published 
tariff rate. It does not appear inequitable, therefore, when the Federal Govern- 
ment, or a State or municipal government, accepts a section 22 rate lower than 
the published tariff rate applicable to other shippers, that it be precluded from 
seeking review of such rate by the Commission. 

The proposed measure would also prevent consideration of the reduced rates 
as evidence of unreasonableness of other rates, and provides that its enactment 
shall have no effect on transactions other than those carried out under its 
provisions. 

These amendments are supported by the Interstate Commerce Commission, 


the United States Chamber of Commerce, and the American Trucking Asso- 
ciation. 


Los ANGELES CHAMBER OF COMMERCE, 
Los Angeles, Calif., April 3, 1957. 
Regarding: S. 937, rail circuitous routes; S. 9483, motor carrier contract rates. 
Hon. GEORGE A. SMATITERS, 
Chairman, and Members of the Subcommittee on Surface Transportation, 


Committee on Interstate and Foreign Commerce, 
United States Senate, Washington, D.C. 


DEAR CHAIRMAN SMATHERS: The Los Angeles Chamber of Commerce respect- 
fully submits the attached recommendations regarding 8S. 937 and S. 948, which 
we understand are scheduled for public hearing before your honorable commit- 
tee on April 15, 16, and 17, 1957. 
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These recommendations were formulated by our rail and highway traffic com- 
mittee, and have been approved by our board of directors. 

Our organization is composed of representatives of the agricultural, manu- 
facturing and commercial interests of metropolitan Los Angeles, comprising Los 
Angeles and Orange Counties. Metropolitan Los Angeles is the third largest 
metropolitan area in the Nation, as gaged by Value Added by Manufacture 
(1954 Census of Manufactures). 

It is our hope that these recommendations will prove helpful to your honor- 
able committee, and that your committee will recommend enactment of S. 937, 
but will recommend disapproval of S. 943. 

Respectfully, 
CHARLES E. DuUCOMMUN, President. 


MArcH 29, 1957. 
STATEMENT IN Support OF 8. 937 AND H. R. 2808 


Bills to relieve the Interstate Commerce Commission and the railroads of legal 
and clerical expense; and, to permit longer-route railroads to meet the compe- 
tition of shorter-route railroads at points served by both 


The Los Angeles Chamber of Commerce, through its rail and highway traffic 
committee and its board of directors, respectfully recommends the enactment of 
S. 937 and H. R. 2808, for the following reasons : 

1. Present law now subjects the Interstate Commerce Commission and the 
Nation’s railroads to much unnecessary legal and clerical expense in applying 
for and processing applications for authority to meet competition by longer- 
route railroads at points on their lines served by shorter-route competing 
railroads. 

2. The Los Angeles Chamber of Commerce believes that the provisions of 
S. 937 and H. R. 2808 requiring rates charged in such circumstances to be reason- 
ably compensatory, together with other provisions of the Interstate Commerce 
Act now in effect requiring such rates to be nonpreferential, nonprejudicial, just 
and reasonable, provide ample protection to the public, since the short-route 
as well as the long-route railroad must meet all of these legal requirements. 

3. Under the proposed legislation, it would still be necessary for the shortest- 
route railroad to secure authority from the Interstate Commerce Commission 
for permission to depart from the law forbidding the exaction of higher charges 
for shorter than for longer hauls (the “long-and-short haul” and “aggregate-of- 
intermediate rates” clauses of section 4 of the Interstate Commerce Act). Only 
when such authority had been granted to the shortest-route carrier would the 
longer-route (circuitous route) carriers be permitted to automatically meet the 
short line’s competition. 

4. In the interest of greater freedom of competition between rail carriers, 
and the avoidance of excessively burdensome and unnecessary clerical and 
legal expense, the Los Angeles Chamber of Commerce recommends the enact- 
ment of 8S. 957 and its companion bill H: R. 2808, or any similar measures. 


STATEMENT IN OPPOSITION TO 8S. 943 AND H. R. 3774 


Bills to require contract carriers via motor vehicle to file their actual rates, 
rather than their minimum rates, with the Interstate Commerce Commission 


The Los Angeles Chamber of Commerce, through its rail and highway traffic 
committee and its board of directors, respectfully recommends the disapproval 
of S. 943 and H. R. 3774, for the following reasons: 

1. So-called contract carriers by highway vehicles are presently regulated by 
the Interstate Commerce Act. They are required to prove fitness, and that their 
operations are in the public interest before the Interstate Commerce Commis- 
sion will grant them a permit to begin operations. They are required to file 
with the Commission, and keep open to public inspection, minimum rate sched- 
ules. The Commission has power to order such minimum rates increased if they 
are found to be unreasonably low. The minimum rates so filed must be actually 
charged on at least some shipments, but higher rates may be charged in other 
instances. Contract carriers may reduce their minimum rates only upon 30 
days’ notice to the Commission, and the Commission has power to suspend and 
investigate the proposed reduced rates. 
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2. “Common” carriers hold themselves out to perform transportation servy- 
ices for all comers. By law they are required to publish, file with the Com- 
mission, and keep open for public inspection, schedules showing the actual 
or precise rates they charge, rather than merely minimum rates. ° 

3. Contract carrier operations are essentially substitutes for proprietary 
operation, and have little similarity to common carrier service. Contract car- 
riers do not “hold themselves out” to serve the general public as do common 
carriers. The proposed requirement of publication and strict observance of 
actual rates charged in all instances, would destroy a great measure of the 
flexibility of contract carriage, which flexibility is one of its most useful and 
valuable attributes. 

4. Contract carriers fill an economic need for for-hire transportation of a 
specialized nature which common carriers usually are not fitted to perform. 
Burdening contract carriers with additional regulations will needlessly increase 
transportation costs to the shipping public, and will tend to reduce the utilization 
of contract carrier services, correspondingly stimulating the growth of proprietary 
transportation operations. 

5. The Los Angeles Chamber of Commerce believes that contract carriers should 
not be subjected to additional regulation as proposed; accordingly, it is recom- 


mended that S. 948 and H. R. 3774, or any similar measures, be disapproved. 





STATEMENT OF LEONARD MONGEON, NATIONAL Retain Dry Goops ASSOCTATION, IN 
Support or S. 378 


WHO WE REPRESENT 


The National Retail Dry Goods Association is a trade association for depart- 
ment stores and specialty stores. We have over 8,000 member stores located in 
every State in the Union and in the District of Columbia. I am manager of the 
traffic group of this association, which is composed of the traffic managers of 
member stores. 

Our member stores embrace both chains and independents, with annual sales 
volumes of individual stores ranging from as little as $75,000 to as much as $200 
million. The great majority of our members are classified as smal! business under 
any existing criteria. Approximately 52 percent have annual sales volumes 
under one-half million dollars and employ less than 50 people. 

Our members use all forms of transportation, including railroads, motor 
carriers, freight forwarders, Railway Express Agency, Government parcel post, 

yater lines and some air freight. These methods of transportation are used to 
transport merchandise from manufacturers, wholesalers and jobbers to our stores 
for resale to the American consuming public. 


BASIS FOR OUR SUPPORT 


. 


Our association has gone on record in favor of the enactment of 8S. 378, which 
would make motor common carriers and freight forwarders subject to reparation 
awards the same as railroads and water lines. 

It is only fair and reasonable that reparation awards should be made to shippers 
and receivers on motor common carrier and freight forwarder shipments where 
the rate charged is the correct tariff rate, but subsequently the Commission, on 
complaint, finds that that particular rate or rates is unreasonably high and 
unjustified. 

Under present law the transportation charges in excess of those that would 
have accrued had a reasonable rate been assessed by the motor carrier or freight 
forwarder cannot be recovered by our members. In simple fairness we should 
be entitled to recover excessive transportation charges under such conditions. 

If a railroad shipment is involved we can recover under part I, section 16-3 of 
the act and on a water carrier shipment we recover under part III, section 308—F. 

AS we are very large users of both motor common ¢carrier and freight forwarder 
service, we strongly recommend that your committee favorably report S. 378 to the 
floor of the Senate. May we respectfully request that our statement be incorpo- 
rated in the transcript of the hearings. 
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STATEMENT BY Harry S. Brown ON BEHALF OF THE INTERCOASTAL STEAMSHIP 
FREIGHT ASSOCIATION IN CONNECTION WirH S. 377, S. 937, anp S. 939 


My name is Harry 8S. Brown. I am chairman of the Intercoastal Steamship 
Freight Association, whose members are common carriers by water operating 
between United States ports on the Atlantic coast and United States ports 
on the Pacific coast. For many years all carriers for hire in the intercoastal 
trade, both common and contract, have been regulated by the Interstate Com- 
merce Commission, with the exception of tankers. The bulk commodity exemp- 
tion in section 303 (b) of the Interstate Commerce Act does not apply to inter- 
coastal transportation. 

Of the bills on which this committee announced hearings beginning April 
15th, 1957, this association has a direct interest only in S. 377, S. 987, and 8. 
939. 

8S. 377 


We are in favor of a statutory provision which makes final the terms of any 
contract for transportation under section 22 once accepted by the responsi- 
ble Government official. However, the provisions of this bill ignore the fact 
that such contracts are frequently entered into by the Post Office, the Coast 
Guard, and other Federal Government departments not mentioned by this bill. 
Moreover, the bill fails to provide for any finality of contracts between carriers 
and State or municipal governments. We, therefore, suggest that (b) of the 
bill be changed to read as follows, not only to cover the situation to which I 
have referred but to insure “finality” in the full sense of the word: 

“Notwithstanding any other provision of law, any rate, fare, charge, rule, 
regulation or practice agreed to under the provisions of this section shall not 
be subject to attack or claim for reparation upon any grounds whatsoever. Any 
such rate, fare, charge, rule, regulation or practice may be canceled or terminated 
upon not less than 90 days’ written notice from any party to the agreement.” 

We also suggest that (c) of the bill be changed to read: 

“Any such rate, fare, charge, rule, regulation or practice shall not be con- 
sidered to have any bearing upon or otherwise affect, the justness, reasonable- 
ness or lawfulness of any other rate, fare, charge, rule, regulation, or practice.” 


8. 937 


In its present form and standing alone as an isolated change in the Inter- 
state Commerce Act, we neither oppose nor support this bill. However, I wish 
to point out that if H. R. 5523 or H. R. 5524, now pending in the House of Rep- 
resentatives, were also enacted, the protection under the proviso in lines 20- 
23, page 2 of S. 937, would be lost, and under such circumstances we would vigor- 
ously oppose S. 937. That proviso states that the circuitous route rates would 
be “subject only to the standards of lawfulness set forth in other provisions of 
the Interstate Commerce Act.” H. R. 5523 or H. R. 5524 would so emasculate 
the other provisions of the act that water carriers would lose, under the com- 
bined legislation, all protection from ruthless competition by the railroads. It 
is our understanding that the Senate does not now have under consideration 
the equivalent of H. R. 5523 or H. R. 5524. It does have before it, however, 
S. 1457. Should hearings be scheduled on S. 1457, we would submit many ob- 
jections thereto, including objections to changes proposed by the bill in section 
4 of the Interstate Commerce Act. We would also object to the substitution of 
S. 937 for the changes proposed in the fourth section by S. 1457. We, therefore, 
request that S. 937 be not reported favorably by the committee until it has 
been decided to reject S. 1457. 


S. 939 


We consider the finality of contract provisions in this bill more satisfactory 
than those in S. 377. However, we much prefer the language which we have 
suggested in connection with our remarks on §. 377. 

Insofar as the other changes proposed in section 22 by 8. 939 are concerned, 
we wish to make the following points: 

We are in favor of any change in section 22 which would place the various 
governmental bodies on a par with other shippers. S. 939, however, has a 
serious weakness. Special rates to the Government and attendant vices would 
continue for an indefinite period, and this proposed legislation would have had 
no effect on such practices, had it been on the books, for many years. There 
has been a state of war, or continuous stages of national emergency declared by 
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Presidential proclamation, ever since 1939 up to the present time, with no pros- 
pect of an early change. Of the various Presidential proclamations declaring 
national emergencies, for many years there has always been at least one in 
operation. At the present time, the Truman Proclamation of December 1950, 
declaring a national emergency and urging all citizens to fight communism, 
is still in effect. If the committee does not favor an unqualified repeal of these 
section 22 provisions for special rates, it is suggested that (a) of 8. 939 be 
changed to read as follows: 

“(a) By changing the first clause of the first sentence thereof to read as 
follows: 

‘In time of national emergency, the President of the United States is hereby 
authorized to issue to the Interstate Commerce Commission a directive, stating 
that such an emergency exists, and directing the Commission to issue an order 
waiving as to United States Government property or personnel, or such limited 
description thereof as the President may specify, such provisions of the Inter- 
state Commerce Act as the President may specify, and for such period of time 
as the President may specify. Upon receipt of such a directive, the Commis- 
sion shall issue an order forthwith executing the President’s directive. Noth- 
ing in this part shall prevent the carriage, storage, or handling of property free 
or at reduced rates for charitable purposes, or to or from fairs and expositions 
for exhibition thereat, or the free carriage of destitute and homeless persons 
transported by charitable societies, and the necessary agents employed in such 
transportation, or the issuance of mileage, excursion, or commutation pas- 
senger tickets.’ ” 


RESOLUTION OF AMERICAN WAREHOUSEMEN’S ASSOCIATION 


Whereas section 22 of the Interstate Commerce Act now permits among other 
things, “the carriage, storage, or handling of property free or at reduced rates 
for the United States, State, or municipal governments,” these provisions being 
made applicable to common carriers by motor vehicle by section 217 (b) and 
to common carriers by water by section 306 (c) ; and 

Whereas section 22, insofar as it applies to Government traffic, has been in 
the act substantially as it now stands since the enactment of the original Act 
To Regulate Commerce in 1887, the Government at that time being a small 
shipper; and 

Whereas the United States Government is now the largest single purchaser of 
transportation services ; and 

Whereas there is now before the Congress of the United States S. 989 and 
H. R. 3233, which are intended to restrict the principle of section 22 to times 
of war or national emergency ; and 

Whereas the above referred to bills are an improvement over the existing 
situation but are still not adequate in the opinion of the public warehousing 
industry ; now, therefore, be it 

Resolved, That the American Warehousemen’s Association present to appro- 
priate committees and individuals in the Congress of the United States the pro- 
posal that the first clause of the first sentence of section 22 of the Interstate 
Commerce Act, as amended, be further amended by striking the word “storage” 
therefrom ; and be it further 

Resolved, That the president of the American Warehousemen’s Association, 
or his designated agent, be authorized to express to Congress the following 
in behalf of the Association : 

1. The association’s abhorrence of the existing situation, which permits 
Government and carriers to negotiate free or reduced storages rates that 
seriously affect the warehousing industry without that industry having any 
part in such negotiation or any recourse therefrom ; 

2. That the public warehousing industry, with the exception of within the 
states of California, Minnesota, and Washington, is not regulated as to rates 
and charges, operates competitively, and wishes to remain that way: 

3. That the industry cannot, however, meet the competition of the carrier 
who seeks to negotiate for and provide free or noncompensatory storage service 
to the Government while receiving the benefits afforded by law with respect to 
maintenance of other charges on a protected noncompetitive basis. (It is not 
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possible for a warehouseman to go into the interstate transportation business 
and provide free or noncompensatory services. Why then should the carrier 
be permitted to perform a warehousing service without charge or on a non; 
compensatory basis?) ; 

4. Setting aside the question. of legal. rectitude and considering the question 
of moral rectitude, it is the right only of those primarily engaged in the public 
warehousing business to negotiate reduced or free storage rates with the 
United States Government. 

Unanimously adopted by the American Warehousemen’s Association at its 
66th annual meeting, Atlantic City, N. J., April 2, 1957. 





Merca TRAFFIC SERVICE BUREAU, 
New York, N. Y., April 1, 1957. 
Re: S. 378, civil liability—-motor common carriers, ete. 


Hon. GrorGE A. SMATHERS, 
Chairman, Surface Transportation Subcommittee, 
United States Senate, Washington, D. C. 


Dear SENATOR: We wish to thank you for your letter of March 29 in regard 
to the above-mentioned bill to amend the Interstate Commerce Act, and as we 
are unable to be present at the hearings on this bill which start April 15, will 
you kindly include this written statement as a part of the record. 

We represent approximately 1,200 large shippers and manufacturers on whose 
behalf we respectfully urge early passage of this bill. The Interstate Commerce 
Commission has gone on record as approving this bill and has stated as 
follows: 

“Persons injured by carriers subject to, and in violation of, parts II and IV 
must seek redress through the courts, and where shippers seek reparation awards 
based on the unreasonableness of established rates, they must first, or at some 
time during the court proceeding, seek a determination by the Commission on 
the question of the reasonableness thereof, since, under the act, only the Com- 
mission has the power to make such determination. 8S. 378 would, by authoriz- 
ing the Commission to make reparation awards in such cases, provide shippers 
with the same relatively simple and less costly remedy now available to them 
under sections 8, 9, and 16 of part I and section 308 of part III of the act. 

“When part II was enacted as the Motor Carrier Act, 1935, it was believed 
that conditions in motor transportation were not stabilized and that the sub- 
jection of motor carriers to liability for damages should be deferred until the 
difficult initial problems encountered in the early stages of motor-carrier regula- 
tion were more nearly resolved. Over 20 years have elapsed since the enact- 
ment of part II, however, and it now seems appropriate that such liability should 
be imposed in view of the tremendous growth of the motor-carrier industry and 
the substantial amount of the Nation’s traffic now moved by such carriers.” 

Under the present law a shipper must first file his suit in court, ask the court 
to hold it in abeyance pending determination of the case by the Interstate 
Commerce Commission, and after having obtained a favorable decision, use 
it in his court action. This procedure is unduly cumbersome and undesirable. 
Also, the ilmitation period on such recovery is now that of the State statutes 
which vary up to 20 years as against 2 years generally provided by the Inter- 
state Commerce Act. These undesirable features would be corrected by enact- 
ment of S. 378. 

The National Industrial Traffic League has recommended to its members 
that concerted efforts be made to correct the situation referred to hereinbe- 
fore. The National Small Shipments Traffic Conference and the National 
Retail Dry Goods Association (traffic group) have made similar recommenda- 
tion. All of this clearly indicates that this matter is of great nationwide in- 
terest to all shippers. 

Your acknowledgment and confirmation that this written statement will 
be made a part of the record in lieu of oral testimony will be appreciated. 

Very truly yours, 
ABNER POLLACK, Treasurer. 
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TENNESSEE VALLEY AUTHORITY, 
Knozville, Tenn., April 25, 1957. 
Hon. GeorcGe A. SMATHERS, 
Chairman, Surface Transportation Subcommittee, Committee on Interstate 
and Foreign Commerce, Senate Office Building, Washington, D. O. 


Dear SENATOR SMATHERS: We understand that the record of the hearings your 
subcommittee has been conducting on 8S. 377, 8S. 378, S. 937, S. 989, and S. 1943 
is being held open to permit incorporation of statements filed by interested 
parties. Accordingly, TVA wishes to submit the following comments and sug- 
gestions concerning S. 377 and S. 939 for your subcommittee’s consideration : 

S. 877: This bill would make section 22 quotations binding contracts insofar 
as the rights of the Government are concerned, once the quotations had been 
accepted or agreed to by the appropriate official of the Federal Government. 
We take no position with respect to the basic purpose of the bill, but do wish 
to recommend that the legislation, if acted upon favorably by your subcom- 
mittee, be amended in two respects : 

1. The bill refers to rates, fares, and charges, ete. “accepted or agreed 
to by the Secretary of Defense, the Secretary of Agriculture, or the Adminis- 
trator of the General Services Administration, or by any official or employee 
of the United States to whom either of them may delegate such authority” (p. 
2, lines 3-7). 

In accordance with the authority reserved to it by title 40, U. S. C., sec. 474 
(12), TVA conducts its own rate negotiations. Accordingly, we believe that 
the language of S. 377 quoted above should be amended by striking the word 
“or” in the fourth line of page 2 and inserting in line 5 after the words “Gen- 
eral Services Administration,’ “or the Board of Directors of the Tennessee 
Valley Authority,”. 

2. TVA has entered into a number of contracts which require longer notice 
of cancellation than the 90 days provided in S. 377 and expensive installations 
have been constructed “in reliance on such‘agreements. We believe that S. 377 
should be amended by inserting after “thereto” at the end of line 15, page 2, 
the words “unless a longer period of notice has been agreed to by the parties.” 

S. 939: This bill would amend section 22 of the Interstate Commerce Act by, 
among other things, enacting a new subsection (b) similar to that provided for 
under S. 377, and we recommend similar amendments. Adoption of the first sug- 
gestion made above as to S. 377 would involve, in 8. 939, striking the word “or” 
on page 2, line 20, and inserting in line 21 after the words “General Services 
Administration,” “or the Board of Directors of the Tennessee Valley Authority.” 
The language insertion noted in our second suggestion concerning 8S. 377 would 
be made in 8. 939 following the word “thereto” on page 3, line 9. 

Section (a) of section 22, as amended by 8S. 939, would permit special rates to 
the Government only “during time of war or national emergency, as declared by 
Congress or the President.” We believe this would not be desirable legislation 
and urge that this portion of the bill be deleted. We believe also that the charac- 
terization of special rates to the Federal Government as “reduced rates,” both 
in section 22 as it now exists and as it would be amended by the bill, is not entirely 
appropriate terminology. In our experience, section 22 rates differ from pub- 
lished rates in other respects than price, and where a section 22 rate is lower 
than the published rate this reflects the less costly nature of the Government 
nrovement to the carrier. Section 22 rates on coal moving to TVA’s large steam 
generating plants are an example. These plants represent a unique market. Total 
deliveries of coal to them during 1956 amounted to about 18 million tons, of 
which about 16 million tons moved wholly or partly by rail; and it is expected 
that in 1957 and subsequent years TVA coal needs will increase substantially. 
Not only is coal shipped to these plants in very large volumes but deliveries are 
regular and cars are unloaded and returned quickly. The daily movement of 
trainload quantities from a mine to one of these plants is wholly dissimilar to 
occasional movements of domestic coal to locations in the same general area, and 
involves much lower costs per ton to the carriers. 

The delivered cost of coal represents over 80 percent of the out-of-pocket cost 
of generating electricity at a steam plant and transportation constitutes a large 
proportion of the delivered cost, the percentage varying with the location of the 
plant. Freight rates are, therefore, of very great importance. An increase of 
only 10 cents a ton in the delivered cost of the 16 million tons of coal which were 
delivered by the railroads during 1956 would have meant an increased cost of 
$1,600,000. Well over half of this increased cost would have been passed along 
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to other Federal agencies, particularly the Atomic Energy Commission, under 
existing contracts. 

Before the plants were constructed TVA and the railroads which would serve 
them entered into agreements covering the rates which would apply. Other 
locations might well have been selected had satisfactory agreements on rates to 
the present plants not been reached. Hundreds of millions of dollars have been 
invested in reliance on these agreements. We believe that establishment by 
eontract of rates based on regular movements in large volumes is the most prac- 
tical way to fix rates on coal to these large generating plants, and we recom- 
mend that the statue continue to authorize such contracts. Should your sub- 
committee hold a different view with respect to future rates, we believe it is 
essential, in any event, that there be no disturbance of the rights of the Govern- 
ment under the existing contracts in reliance on which plants have already been 
constructed. These rights could be protected by adding the following language 
after the word “President,” on page 1, line 10: 

“ * * * or under rates or rate agreements established or entered into prior to 
July 1, 1957, for the carriage, storage, or, handling of property to any given 
destinations for the United States, State, or municipal governments, together 
with any extensions, amendments, or reinstatements of such rates or rate agree- 
ments after said date.” 

This letter has been submitted to the Bureau of the Budget, which advises that 
it has no objection to our submitting it to your subcommittee. 

Sincerely yours, 
Hersert D. VoGeEL, 
Chairman of the Board, 


STATEMENT OF J. D. DURAND, SECRETARY AND ASSISTANT GENERAL COUNSEL OF 
THE Arr TRANSPORT ASSOCIATION OF AMERICA 


My name is J. D. Durand. I am secretary and assistant general counsel of the 
Air Transport Association of America, which is composed of substantially all 
of the scheduled airlines of the United States. The airline industry welcomes 
the opportunity of appearing before this committee to testify on S. 939. 

We favor repeal of that portion of section 22 of the Interstate Commerce Act 
which relates to the granting of free or reduced rate transportation to the United 
States, State, or municipal governments. S. 939 is a step in that direction since it 
would limit the operation of the governmental exemption of section 22 to times 
of war or national emergency. However, in our opinion, and for the reasons 
which I shall state later, S. 939 does not go far enough. 

Last June the Air Transport Association appeared before the Transportation 
and Communications Subcommittee of the House in support of H. R. 525 (84th 
Cong., 2d sess.). That bill, which was reported favorably by the full House 
Commerce Committee on July 6, 1956, would have amended section 22 by striking 
therefrom that portion which relates to the granting of free or reduced rate trans- 
portation to the United States, State, or municipal governments. We believe 
that H. R. 525 is the approach which should be followed by this committee. 

Prior to the fall of 1953, the airlines had only an academic interest in section 
22 of the Interstate Commerce Act. Even before it was used as a competitive 
weapon against us, however, we regarded the provision permitting free or reduced 
rates for the Government as an anachronism in the law. Reference to the legis- 
lative history of the Interstate Commerce Act and to the early judicial decisions 
interpreting it leaves no doubt that the primary purpose of the original act to 
regulate commerce was to eliminate the gross discriminations practiced by the 
railroads of that time. Large shippers could, by reason of their traffic volume, 
demand and obtain preferential treatment from the railroads of that era. Special 
rates and secret rebates for favored customers and other less direct forms of 
discrimination became so common that Congress determined that Federal legis- 
lation was necessary to put a stop to the admittedly unhealthy practices. The 
original act to regulate commerce outlawed discrimination and required that all 
rates and practices be published in tariffs where they would be exposed to the 
publie gaze. The light of publicity was thought to be one of the principal safe- 
guards against the secret concessions and other discriminatory practices at which 
the act was aimed. 

In spite of this basic purpose of the act, a provision was included in section 
22 which permitted free or reduced-rate transportation for certain groups, in- 
cluding, Federal, State, and local governments. Thus, while the basic purpose 
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of the act was to outlaw discrimination, particularly for large and powerful cus- 
tomers of the public transportation system, preferential treatment was spe- 
cifically authorized for the one which has become the largest and most powerful 
of all—the Government. 

That provision, although completely inconsistent with the basic principles upon 
which transportation regulation has developed in this country, has persisted to 
the present day. Instead of requiring rates on Government traffic to be exposed 
to the bublic gaze by publication in tariffs, section 22 permits the private negotia- 
tion of rates between Government transportation officers and the carriers. With 
no regulatory control over such rates, the only law that governs is the law of the 
jungle. Government transportation officers may play off one carrier against 
another and can bring to bear upon the carriers, either singly or in groups, pres- 
sures which no private customer could possibly wield. Thus, all of the abuses 
which statutes like the Interstate Commerce Act were designed to abolish are 
not only permitted by section 22, but are actually encouraged when the carriers 
subject to that act are told that they may deal privately with the largest shipper 
in the world. It was for these reasons that we regarded section 22 .as“an 
anachronism in our law, even before we felt its competitive impact. 

Beginning in the fall of 1958, we began to acquire a more practical knowledge of 
section 22 and what it can mean in a competitive transportation industry. We 
were “on the receiving end” of it, so to speak—and our experience has not changed 
our views concerning it. 

For some years prior to 1953, both the railroads and the scheduled airlines 
had granted a standard discount of 10 percent below their regular passenger 
fares to the military agencies. By the fall of 1953, the competition for military 
pasenger traffic had become so intense, particularly between the railroads and 
the nenscheduled airlines, that the railroads began to submit so-called section 
22 bids, offering discounts on military traflic which ranged up to 50 percent or 
more. The nonscheduled air carrier countered with measures which had the 
effect of reducing their rates and it was not long before a full-seale rate war 
had developed for that business. 

The nonscheduled air carriers filed complaints, both with the Department of 
Defense and with the Interstate Commerce Commission. The railroads defended 
their use of section 22 bids, both legally and as an appropriate method of regain- 
ing the military passenger traffic which they had been losing to the air carriers. 
The Department of Defense rejected the complaints, and, after a formal pro- 
ceeling, the Interstate Commerce Commission determined that the use of section 
22 quotations by the railroads was permissible legally and in accordance with 
the various agreements filed by the carriers under section 5a of the Interstate 
Commerce Act. 

This experience of the last 3% years has highlighted another feature of section 
22: It provides an unbeatable competitive weapon against carriers which do not 
have similar freedom from regulatory control over their rates. The Civil Aero- 
nautics Act contains no counterpart of section 22, with the result that the airlines 
must publish their rates on Government traffic in tariff form and must be pre- 
pared to defend them against suspension or investigation by the Civil Aeronautics 
Board. Yet, they are forced to compete for a large block of traffic with carriers 
who need not publish their rates and who are free to charge any rates they 
please in order to get the traffic. Our competitive position is much like that of 
the fighter who is put into the ring blindfolded and who is required to observe 
all of the rules, while his opponent not only wears no blindfold but is free to 
substitute brass knuckles for his boxing gloves whenever it pleases him to do so. 

In our view, the Government should be placed in the same position as any other 
user of the common-carrier system. It should not be discriminated against, 
but neither should it be entitled to any special concessions. Rates on Govern- 
ment traffic should be published in tariffs the same as rates on other traffic. And 
rates on Government traffic should be subject to the same regulatory controls 
as rates on other traffic. That principle, we believe is obviously fair and sound 
and should be incorporated into the law. 

S. 989 is based on the concept that the Government should be placed in the 
same position as other transportation users in peacetime, but in times of poten- 
tial or actual emergency, section 22 should be restored. We could agree that 
national security cnosiderations might well dictate some relief from the filing 
and publication requirements in times of emergency—and perhaps even in 
peacetime—on certain types of Government traffic. We do not believe, however, 
that there is any justification for resoring the Government, in time of poten- 
tial or actual emergencies, to a position where it can demand and obtain 
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special rate concessions on all of it traffic, and where such rates are free of 
all regulatory control. In time of war, it is likely that virtually all traffie 
moving on the common-carrier system will be of some importance to the na- 
tional defense. If that is so, there is no reason for relieving the rates of gov- 
ernment traffic from all regulatory controls, while leaving rates on other essen- 
tial wartime traffic subject to control. Consequently, it appears to us that the 
only national security exemption which would be justified, on principle or as 
a practical matter, is an exemption from the filing and publication require- 
ments which might otherwise endanger the secrecy which must surround some 
traffic movements. 

Under section 6(3) of the Interstate Commerce Act the ICC now has auth- 
ority to relieve the railroads of the duty of filing and publishing tariffs “either 
in particular instances or by a general order applicable to special or peculiar 
circumstances or conditions.” This provision could be invoked to relieve the 
railroads of filing and publishing tariffs in the case of shipments which must 
be-moved’ secretly, for security reasons. 

To summarize, we favor outright repeal of that portion of Section 22 of the 
Interstate Commerce Act which relates to the granting of free or reduced rate 
transportation to the: United States, State, or municipal governments. If, for 
national security reasons, it is advisable that an exemption be provided from 
the filing and publication requirements of the act with respect to certain secret 
classes of Government traffic, that goal can be accomplished under the present 
act (sec. 6(3) ). 


Extract From SEVENTIETH ANNUAL REPORT OF THE INTERSTATE COMMERCE 
COMMISSION (PP. 168-169) 


We recommend that section 218 (a) be amended so as to require contract 
earriers by motor vehicle to file with the Commission schedules showing their 
actual instead of their minimum rates and charges for transportation services. 

Under the present provisions of section 218 (a) of the act, contract carriers 
by motor vehicle are required to file with the Commission schedules showing 
only their minimum rates and charges. Therefore, if a contract carrier has 
contracts to perform identical services for more than one shipper, and different 
rates are charged the various shippers, the schedule will show only the lowest 
charge made to any shipper. Common carriers are thus placed at a distinct 
disadvantage since they are unable to determine what their contract carrier 
competitors are actually charging. 

If contract carriers were required to file schedules of all rates and fares 
actually maintained and charged, as recommended, common carriers would 
have an opportunity to compete more effectively. 

Although we did not favor similar proposals in the Cabinet committee bills 
because of possible conflicts with sections 220(a) and 222(e) of the act, which 
prohibit the disclosure of business transactions of shippers, we are now of the 
view, upon further consideration, that such conflicts could be avoided if no 
connection is shown between the rates filed and the shippers to whom they 
apply. 

Senator Smaruers. For the om pee of trying to be convenient 
for those who want to make some change, or additions to their state- 
ments, the record will remain open until a week from today, for that 
purpose. Thereafter it will be closed and forwarded to the printer 
as soon as possible. 

This phase of the subcommittee’s hearings will come to an end, 
and we will give notice of the next meeting of the committee. 

(Whereupon, at 11:51 a. m., the subcommittee adjourned, subject 
to the call of the Chair.) 


x 








